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Government  Misrepresentation  and  Nondisclosure  of  Acquisition- 
Related  Information  in  Federal  Procurements' 


The  need  for  mutual  fair  dealing  is  no  less  required  in  contracts  to 
which  the  government  is  a  party,  than  in  any  other  commercial 
arrangement.  “It  is  no  less  good  morals  and  good  law  that  the 
government  should  turn  square  corners  in  dealing  with  [contractors]  than 
that  [contractors]  should  turn  square  corners  in  dealing  with  their 

government . 


I .  Introduction 

The  Government's  duty  to  disclose  information  spans  the  entire 
scope  of  federal  procurements.  At  the  heart  of  the  matter  is 

—  to  use  a  word  that  has  been  greatly  used  of  late  — 
integrity.  In  fact,  that  word  has  developed  into  a  term  of 
art  that  causes  both  Government  and  contractor  attorneys  to 
cringe.  The  last  few  years  in  the  world  of  federal 
contracting  has  seen  more  integrity  legislation  than  ever 
before.  Call  it  what  you  want  —  decency,  honesty,  integrity 

—  it  all  strikes  the  very  same  chord  —  fair  play.  It  is 
what  both  contractors  and  the  Government  strive  for,  but  often 
never  achieve;  that  is,  if  you  believe  Congress  or  the  media. 


'The  author  is  currently  on  active  duty  with  the  United 
States  Air  Force.  The  views  expressed  herein  are  solely  those 
of  the  author  and  do  not  purport  to  reflect  the  position  of 
the  Department  of  the  Air  Force,  the  Department  of  Defense,  or 
any  other  agency  of  the  United  States  Government. 

^Maxima  Corp.  v.  United  States,  847  F.2d  1549,  1556 
(Fed.Cir.  1988)  quoting  St.  Regis  Paper  Co.  v.  United  States, 
368  U.S.  208,  229  S.Ct.  289,301,  7  L.Ed.2d  240  (1961)  (Black, 
J.,  dissenting),  with  parenthetical  modification. 


who  both  tend  to  dwell  on  selected  aberrant  procurement 
problems  while  ignoring  the  fact  that  the  behemoth  system  of 
federal  procurement  works  and  works  well. 

The  recent  history  of  federal  procurement  sets  the  stage  for 
where  we  are  today  regarding  the  disclosure  of  information  to 
contractors.  Not  long  ago,  two  prominent  Government  contracts 
experts  set  forth  their  thoughts  on  the  serious  increase  in 
litigation  concerning  federal  contracts  and  offered  their  view 
to  the  future.^  They  traced  the  advent  of  modern  Government 
contracts  to  the  post-World  War  II  era  ("in  which  the 
contractor  sought  to  recover  its  costs  and  to  make  a  profit, 
and  the  government  sought  to  obtain  quality  goods  and 
services"^)  through  the  1950s  and  1960s  where,  under  the 
direction  of  select  procurement  powerhouses  like  the  Navy's 
Admiral  Rickover,  the  Government's  interest,  although  still 
concerned  with  quality,  shifted  to  include  attempts  to  control 
costs  and  put  pressure  on  contractors  with  legislation  like 
the  Truth  in  Negotiations  Act.*  Next  came  Government 
authorization  to  conduct  compliance  audits  of  contractors' 
records,  followed  closely  by  a  small  army  of  green  eye  shade¬ 
bearing  Government  auditors,  and  eventually,  criminal 


^Crowell  and  Monroe,  The  Adversarial  Process  and  the 
Growth  of  Litigation  (1987). 

*Id.  at  2. 

^Id. 
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investigators  a  la  Operations  Uncover  and  Ill  Wind.* 
authors  made  a  very  astute  observation  —  an  observation  which 
underlies  the  entire  theme  of  this  thesis  —  concerning  trust. 
After  all,  how  can  you  have  a  level  playing  field  without 
trust?  And  without  a  level  playing  field  who  will  want  to 
compete  for  federal  contracts?  They  state: 


Along  with  increased  scrutiny  came  increased 
distrust.  Rather  than  operating  in  an  environment 
of  mutual  trust  and  cooperation,  increasingly  the 
government  and  its  contractors  have  begun  to  act  as 
completely  separate  entities  bound  together  only  by 
contract.  That  is,  the  nature  of  the  relationship 
between  the  government  and  its  contractors  was 
changing  —  it  was,  and  still  is  becoming,  more  and 
more  adversarial.’ 


No  hope  is  offered  for  the  future.  They  contend  that  the 
"parade  of  new  laws,  regulations,  and  policies"  have 
significantly  shifted  the  risks  of  doing  business  with  the 
Government  and  that  the  future  holds  more  litigation, 
regardless  of  the  size  of  the  defense  budget.* 

The  Reagan  administration  will  go  down  in  history  for  its 
philosophy  of  "peace  through  strength"  and  the  most  expensive 
peace-time  defense  buildup  ever.  Unfortunately,  along  with 
this  renewed  emphasis  on  defense  spending  came  two  famous 

‘Id. 

’Jd. 

*Jd. 
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investigations  that  have  set  the  tone  for  federal  procurements 
for  the  foreseeable  future:  Operations  Uncover  and  Ill  Wind.’ 


Operation  Uncover  was  the  first  of  the  two  investigations  and 
ended  in  1990  after  six  years  with  the  conviction  of  six 
corporate  defendants  and  six  individual  contractors, The 
charges  centered  around  the  disclosure  to  the  defendants  of 
classified  planning,  programming,  budgeting  system  (PPBS) 
data."  In  their  defense,  the  defendants  argued  primarily 
that,  at  the  time,  the  documents  were  generally  available  to 
the  industry  and  that  they  were  unfairly  targeted  for 
prosecution . " 


’see  Cutting,  Crime  and  Regulation:  The  Saga  of 
Operations  Ill  Wind  and  Uncover  and  Their  Regulatory  Progeny, 
A.B.A.  Sec.  Pub.  Cont.  L. ,  Access  to  Information:  Yours  Mine 
&  Ours,  (Feb.  8,  1991)  at  Tab  C. 

‘°Jd.  at  2-8,  The  corporate  defendants  included  GTE 
Corporation,  The  Boeing  Company,  RCA  Corporation,  Hughes 
Aircraft  Company,  Grumman  Corporation,  and  Raytheon  Company. 
The  individual  defendants  were  all  corporate  employees. 

"Jd.  at  2-8.  Specifically,  the  defendants  were  charged 
with  violations  of  18  U.S.C.  §  371  (conspiracy  to  commit 
offense  or  defraud  United  States) ;  §  641  (embezzlement  and 
theft  —  public  money,  property  or  records) ;  §  642 
(embezzlement  and  theft  —  tools  and  materials  for 
counterfeiting  purposes) ;  §  793(e)  (espionage  and  censorship  - 
-  gathering,  transmitting,  or  losing  defense  information) ;  and 
S  1341  (mail  fraud  —  frauds  and  swindles) . 

"For  an  excellent  analysis  of  theories  used  to  criminally 
prosecute  persons  who  have  obtained  information  in  violation 
of  disclosure  statutes  and  regulations,  see  Gorelick  and 
Enzinna,  Restrictions  on  the  Release  of  Government 
Information,  Conference  Book  of  The  First  Annual  Institute  on 
Federal  Procurement  Fraud,  the  District  of  Columbia  Bar  and 
The  George  Washington  University,  Jan.  18-29,  1991, 
Washington,  D.C. 
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As  compared  to  Operation  Ill  Wind,  Operation  Uncover  was  small 
scale.  Ill  Wind  piggybacked  on  the  illegal  activities 
identified  by  Uncover  in  investigating  inside  information  that 
had  been  leaked  from  Pentagon  insiders  to  defense  contractors, 
but  the  investigation  was  more  intense  and  the  prosecutions 
more  abundant.*^  To  date  there  have  been  between  45  and  46 
convictions  and  prosecutors  are  expecting  100  convictions 
before  all  is  said  and  done  in  the  years  to  come.*''  Just 
recently,  the  Ill  Wind  task  force  obtained  a  guilty  plea  from 
the  highest  ranking  target  of  the  investigation.  Assistant 
Secretary  of  the  Navy,  Melvyn  R.  Paisley.*^ 


‘^As  of  the  end  of  calendar  year  1990,  Ill  Wind  had 
resulted  in  38  convictions  including  nine  defense  industry 
consultants,  two  Marine  Corps  employees,  three  Navy  employees, 
four  corporations  (Teledyne,  Hazeltine,  Whitaker  Command  and 
Control  Systems,  and  Loral) ,  and  20  corporate  employees.  Id. 
at  18.  Individuals  have  been  sentenced  to  terms  of  up  to  32 
months  and  the  fines  assessed  total  nearly  $500,000.  The 
Washington  Post,  May  27,  1991,  at  Bl,  col.  3. 

‘^Telephone  interview  with  United  States  Air  Force 
Lieutenant  Colonel  Vernon  J.  King,  assigned  to  the  Office  of 
the  United  States'  Attorney  for  the  Eastern  District  of 
Virginia,  (15  May  1991).  Lt  Col  King  indicated  that  the 
convictions  have  centered  on  18  U.S.C.  §  201  (bribery  of 
public  officials  and  witnesses) ;  §  287  (false,  fictitious  or 
fraudulent  claims) ;  §  371  (supra  note  11) ;  §  641  (supra  note 
11);  S  1001  (false  statements);  and  §  1343  (fraud  by  wire, 
radio  or  television) .  Charges  may  yet  be  brought  against  one 
or  more  defendants  for  violating  18  U.S.C.  §  1952  (interstate 
and  foreign  travel  or  transportation  in  aid  of  racketeering 
enterprises) . 

'*The  Washington  Post,  June  15,  1991,  at  Al,  col.  6.  Mr 
Paisley  pleaded  guilty  to  conspiracy,  bribery,  and  conversion 
of  Government  property  and  could  receive  a  sentence  of  30 
years  and  a  fine  of  $750,000.  More  convictions  may  be 
forthcoming  as  he  has  agreed  to  provide  investigators  more 
information  on  illegal  disclosure  by  the  Pentagon's  senior 
leadership.  Id. 
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The  number  of  laws  with  both  criminal  and  civil  sanctions  that 
can  have  detrimental  effects  on  contractors  tilt  the  field 
more  than  just  a  little.  Compare,  for  example,  contractor 
fraud  to  Government  misrepresentation.  These  offenses  should 
be  different  sides  of  the  same  coin,  yet  the  sanctions  are 
nowhere  near  the  same.  If  a  contractor  commits  fraud,  he 
risks  a  substantial  fine,  jail  time,  suspension  and  debarment. 
If  the  Government  misrepresents,  the  sanctions  are  not  so 
severe  —  the  contract  may  be  voided  or  subject  to  rescission 
or  reformation  and  the  individual  who  actually  misrepresented 
could  face  a  loss  in  job  security  or  more.'* 

As  will  be  seen,  there  is  no  question  that  the  Government  has 
a  duty  to  disclose  information  in  certain  instances  and  to  not 
misrepresent  facts  material  to  a  procurement.  It  is  a 
mistake;  however,  to  think  that  most  of  the  problems  occurring 
in  this  area  are  systemic  in  nature.  The  reality  is  that  on 
both  sides  —  the  Government  and  contractors  alike  —  there 
are  employees  who  cross  over  the  bounds  of  duty,  abuse  their 
discretion  and  must  be  held  accountable.  Those  situations 
cannot  and  will  not  ever  be  remedied  by  legislation  and 
regulation.  What  can  and  should  be  addressed  by  Congress  and 
the  Executive  Branch  is  the  amount  of  training  Government 


“See  18  U.S.C.  §  1905  (disclosure  of  confidential 
information  generally)  where  the  sanctions  include  a  fine  of 
not  more  than  $1,000,  one  year  in  jail,  and  removal  from 
office  or  employment. 
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procurement  personnel  receive  and  the  consistency  of  policies 
regarding  disclosure  of  information-  This  consistency  will  do 
much  to  clarify  the  disclosure  rules  not  only  for  the 
Government  officials  who  release  information,  but  also  for 
contractors  who  receive  it. 


Mostly  out  of  a  desire  for  self-preservation,  much  has  been 
written  about  what  contractors  must  disclose  and  to  who  and 
when.*^  When  you  combine  laws  like  the  False  Claims  Act**, 
the  False  Statements  Act*’  and  the  Truth  in  Negotiations  Act^“ 
(to  name  just  a  few)  with  the  Government's  ability  to 
terminate  for  default,  terminate  for  convenience,  suspend,  and 
debar  (to  name  just  a  few) ,  it  is  easy  to  see  why  contractors 
perceive  a  definite  tilt  in  the  playing  field,  which  triggers 
reactions  by  industry,  which  lobbies  Congress,  which  tends  to 
enact  more  corrective  legislation.  And  so  it  goes.  The 
media  also  deserve  some  of  the  blame.  They  are  quick  to 


'^See,  e.g.,  The  District  of  Columbia  Bar  and  the  George 
Washington  University  National  Law  Center,  The  First  Annual 
Institute  on  Federal  Procurement  Fraud,  supra  note  12  where 
the  major  topics  of  discussion  were;  (1)  priorities  and  new 
directions  in  criminal  enforcement;  (2)  acquisition  of 
information  by  contractors;  (3)  the  False  Claims  Act;  (4)  qui 
tam  actions;  (5)  organizing  the  defense  of  a  criminal 
investigation;  (6)  self-policing  and  voluntary  nondisclosure; 
(7)  the  corporate  sentencing  guidelines;  and  (8)  suspension 
and  debarment. 

**31  U.S.C.  S  3729  (civil  fraud)  and  18  U.S.C.  §  287 
(criminal  fraud) . 

*’18  U.S.C.  S  1001. 

^°10  U.S.C.  S  2306(f)  . 
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publish  stories  of  expensive  toilet  seats,  screws,  and  coffee- 
makers  without  all  the  facts  and  inflame  the  sensibilities  of 
the  public,  forcing  Congress  to  take  some  political  action 
which  can  be  used  in  future  reelection  campaigns.  A  discourse 
on  the  First  Amendment  this  it  not;  however,  somehow  the  cycle 
has  to  be  broken  and  an  end  put  to  the  Congressional 
micromanaging  and  layered  legislation. 

Make  no  mistake  about  it,  things  go  wrong  in  public  contracts 
and  for  a  variety  of  reasons:  contractors  make  mistakes,  the 
Government  makes  mistakes,  forces  affect  the  contract  that 
were  not  anticipated  by  either  party,  and  both  the  Government 
and  contractors  misrepresent  or  fail  to  disclose  information. 
The  unfortunate  result  is  that  rather  than  working  as  a  team, 
contractors  and  the  Government  find  themselves  in  an 
increasing  amount  of  litigation. 

The  impact  of  a  shrinking  defense  budget  means  even  the  big 
contractors  will  be  going  after  small  contracts  and  every 
contractor  will  be  going  after  all  the  money  it  can  get, 
resulting  in  even  more  litigation.  In  the  Department  of 
Defense  (DoD) ,  contractors  cannot  keep  pace  with  the 
procurement  peaks  and  valleys  of  cutbacks  and  buildups, 
drawdowns  and  Desert  Storms,  not  to  mention  the  devastating 
terminations  of  such  programs  as  the  Navy's  P-7  and  the  A-12. 
A  recent  study  by  the  Center  for  Strategic  Studies  found  that 
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the  number  of  defense  contractors  dropped  from  118,000  to 
38,000  in  the  five  year  period  from  1982-1987,  and  estimates 
that  the  shrinking  defense  budget  will  reduce  that  figure  even 
more.^*  Critics  of  the  shrinking  defense  industrial  base 
contend  that  only  by  keeping  competition  alive  will  the  cost 
of  weapon  systems  remain  in  check,  while  others  are  of  the 
opinion  that  weapon  systems  have  gotten  so  complex  that  how 
well  a  contractor  will  manage  a  program  is  becoming  as 
important  as  which  supplier  has  the  lowest  overall  cost.” 
Now  more  than  ever,  in  these  turbulent  times,  the  Government 
(and  DoD  in  particular)  should  be  taking  great  pains  to  keep 
contractors  informed  of  its  plans  to  the  greatest  extent 
practicable.” 

The  Duty  of  Good  Faith  and  Fair  Dealing 


Much  the  same  as  the  Government's  duty  to  disclose  cuts  across 
the  field  of  Government  contracts,  so  do  a  number  of  implied 


^'Defense  Industry  Slows,  Contractors  Fear  Shakeout,  The 
Washington  Post,  May  13,  1991,  at  Al,  col  6. 

”Jd.  (emphasis  added) . 

”Some  of  the  most  recent  world  events  (the  Persian  Gulf, 
Germany,  and  China)  happened  so  quickly  that  they  defied 
prediction  or  the  resulting  impacts  on  the  defense  budget.  For 
example,  the  Air  Force  1992  to  1993  budget  request  canceled  or 
delayed  several  major  weapon  systems  procurements  —  a 
reflection  of  the  DoD  scaleback  to  4%  of  the  gross  national 
product  by  1995  (the  lowest  level  since  the  1950s) .  Plan 
Shows  Less  AF  Procurement,  Air  Force  Times,  Feb.  18,  1991,  at 
25,  col.  1. 
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duties^^  —  the  primary  one  being  the  duty  of  good  faith'^  and 
fair  dealing.  As  noted  above,  over  the  past  50  years  the 
world  of  Government  contracts  has  become  more  adversarial. 
With  that  comes  more  litigation  and  with  more  litigation  there 
are  more  lawyers  relying  on  old  theories  of  recovery  and 
creating  new  ones.  In  a  recent  article.  Professor  Nash 
asserted  that  while  the  duty  of  good  faith  and  fair  dealing 
has  been  common  in  private  sector  contracting,  it  is  just  now 
beginning  to  be  used  with  some  frequency  in  Government 
contracts.^*  This  view  has  been  supported  by  commentators  who 
have  found  the  duty  of  good  faith  and  fair  dealing  to  be 
subsumed  in  a  number  of  other  implied  duties,^’  including  the 
duty  to  provide  accurate  specifications,  the  duty  to  disclose 
superior  knowledge,  the  duty  of  fairness  in  making  a  decision 
to  terminate,  and  the  duty  to  cooperate  and  not  hinder 


^*See  Arnavas  and  Latham,  Implied  Government  Duties: 
Basic  Principles  and  Guidelines ,  Briefing  Paper  83-8  (August 
1983);  Gould,  Leonard  and  Gore,  The  Government's  Duty  to 
Communicate — An  Expanding  Obligation,  18  NCMA  J.  45  (1984); 
and  Nash  and  Cibinic,  Federal  Procurement  Law  Volume  II,  (3rd 
ed.  1980)  at  1011. 


^•'Good  faith"  means  "honesty  in  fact  in  the  conduct  or 
transaction  concerned."  Restatement  [Second]  of  Contracts,  S 
205  and  comment  a  (1979). 

“See  Nash,  The  Duty  of  Good  Faith  and  Fair  Dealing:  An 
Emerging  Concept? ,  3  Nash  &  Cibinic  Report  (hereinafter  "N  & 
CR")J  78,  (November  1989). 


^Toomey,  Fisher,  and  Curry,  Good  Faith  and  Fair  Dealing: 
The  Well-Nigh  Irrefragable  Need  for  a  New  Standard  in  Public 
Contract  Law,  20  Pub.  Cont.  l.J.  87  (1990)  at  109-114. 
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performance . 

Historically,  there  has  been  a  presumption  that  the  Government 
acted  in  good  faith  —  a  presumption  founded  on  the  concepts 
of  sovereign  immunity  and  the  protection  of  the  public  fisc 
from  frivolous  claims.”  In  order  to  prove  a  breach  of  the 
duty  of  good  faith  and  fair  dealing,  contractors  have  had  to 
prove  that  the  Government’s  actions  were  motivated  by 
malicious  intent.^”  Typically,  this  presumption  required 
strong  proof  to  be  rebutted;^'  however,  there  is  some 
indication  that  the  requirement  for  "well-nigh  irrefragable 
proof"  may  be  easing  up.*^  Malone  v.  United  States”  has  been 
touted  as  a  landmark  case  in  this  area,  marking  a  departure 
from  the  need  for  contractors  to  show  malice  on  the  part  of 
the  Government.”  The  case  involved  a  contract  for  the 


”See  Nash  supra  note  26,  citing  George  C.  Fuller  Co.  v. 
United  States,  108  Ct.  Cl.  70,  60  F.Supp.  409  (1947).  See 

also  Nash,  Government  Contract  Changes,  (2d  ed.  1989)  at  12-1 
for  a  complete  discussion  of  interference  and  the  failure  to 
cooperate  by  the  Government  and  its  resulting  impact  as  a 
constructive  change. 

”Tooroey,  Fisher  and  Curry,  supra  note  27  at  91. 

“Id.  at  93. 

^Seaboard  Lumber  Co.  v.  United  States,  19  Cl.  Ct.  310,  9 
FPD  5  9  (1989),  aff'd  903  F.2d  1560  (Fed.  Cir.  1990),  cert, 
denied.  111  S.  Ct.  1308  (1991). 

“Toomey,  Fisher,  and  Curry,  supra  note  27  at  119. 

”849  F.2d  1441  (Fed.  Cir.  1988). 

”ld. 
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painting  of  base  houses  on  an  Air  Force  base  in  Georgia.  The 
contract  required  the  contractor  to  paint  one  house,  and,  with 
the  contracting  officer's  approval,  that  standard  was  to  be 
used  for  all  the  houses.  Although  the  contracting  officer 
disapproved  the  exemplar,  he  failed  to  inform  the  contractor 
who  continued  to  paint  and  receive  payments.  After  the 
contractor  had  performed  approximately  70  percent  of  the 
contract,  the  contracting  officer  rejected  the  work.  The 
Federal  Circuit  reversed  the  board,  holding  that  the  failure 
of  the  Government  to  communicate  its  dissatisfaction  to  the 
contractor  was  a  material  breach  of  the  Government's  duty  of 
good  faith  and  fair  dealing  and  hence,  a  breach  of  the 
contract.  The  court  made  this  determination  without  a  mention 
of  the  need  to  show  malicious  intent.”  Professor  Nash  refers 
to  Malone  v.  United  States  as  a  case  that  indicates  a  need  for 
"a  higher  standard  of  performance  by  the  Government  than  would 
have  been  expected  under  prior  legal  theories,"”  but 
apparently  does  not  believe  it  will  have  a  resounding  effect 
on  the  law  in  this  area.^^ 


”Toomey,  Fisher,  and  Curry,  supra  note  27  at  120. 

”See  Nash,  3  N  &  CR  f  78,  supra  note  26. 

^Malone  v.  United  States  has  had  no  substantial  impact  in 
this  area.  It  was  followed  in  Discovery  Corporation,  ASBCA 
36130,  89-1  BCA  1  21,189  (1988)  (failure  to  approve 

contractor's  submittal  within  the  time  specified  in  the 
contract)  and  Kahaluu  Construction  Co.,  ASBCA  31187,  89-1  BCA 
f  21,308  (1988)  (contracting  officer's  representative  failed 
to  give  contractor  directions  in  the  face  of  a  legitimate 
request  from  the  contractor).  Cf . ,  Fowler  &  Butts,  PSBCA 
2545,  91-1  BCA  f  23,391  (1990)  (lack  of  adequate  proof  that 
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A  pre-Malone  case  illustrates  one  board's  preference  of  using 
the  breach  of  an  implied  duty  to  communicate  instead  of  a 
nondisclosure  analysis.  In  Automated  Service,  Inc.^^  the 
contracting  officer  knew  and  failed  to  inform  the  contractor 
that  its  proposed  computer  system  would  have  to  be  extensively 
modified  to  meet  the  requirements  of  the  contract.  The  board 
stated  that  it  was  "deeply  troubled  by  the  Government's 
dealings"  with  the  contractor  and  that  while  its  conduct  "did 
not  strictly  run  afoul  of  the  'superior  knowledge'  doctrine," 
the  board  held  there  was  a  breach  of  the  Government's  duty  to 
communicate.’’  Clearly,  the  board  could  have  decided  the  case 
based  on  the  Government's  failure  to  disclose  superior 
knowledge;  and,  on  the  same  facts  today,  Malone  could  be  cited 
as  authority  for  this  breach  of  the  duty  of  good  faith  and 
fair  dealing. 

The  bottom  line;  Contractors  will  continue  to  allege  the 

breach  of  an  implied  duty  when  a  contractor  believes  that  the 

Government  has  failed  to  disclose  information  to  which  it  is 

entitled  or  misrepresented  facts.  As  Professor  Nash  states; 

T]he  duty  [of  good  faith  and  fair  dealing]  is  here 
to  stay  in  the  law  of  Government  contracting  .... 
Further,  it  is  almost  inevitable  that  it  will 
continue  to  make  an  impact  on  the  legal  rules 


Government's  action  precluded  compliance  with  the  contract 
documents) . 

“GSBCA  EEOC-2  and  EEOC-3,  81-2  BCA  J  15,303  (1981). 

’’Id.  at  75,762. 
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governing  the  procurement  process.  [It]  is  of  such 
wide  scope  that  it  will  be  limited  only  by  the 
imagination  of  litigants,  and  by  the  views  of 
judges  . . . 

This  paper  will  explore  the  bounds  of  the  Government's  duty  to 
disclose  information  in  a  variety  of  circumstances.  Chapter 
II  consists  of  summary  of  the  current  case  law  on  affirmative 
false  statements  and  nondisclosure  of  factual  information. 
Chapter  III  will  focus  on  the  disclosure  of  information  about 
a  particular  contractor  to  that  contractor.  Chapter  IV 
examines  the  release  of  information  to  competitors.  Finally, 
Chapter  V  looks  at  the  current  rules  and  regulations  in  effect 
regarding  the  disclosure  of  Government  acquisition-related 
information  to  contractors.'” 


^See  Nash,  3  N  &  CR  ^  78,  supra  note  26. 

^'Beyond  the  scope  of  this  thesis  are  three  areas  that  are 
critically  interconnected  with  the  disclosure  of  information; 
(1)  the  Freedom  of  Information  Act  (5  U.S.C..  S  552, 
hereinafter  "FOIA");  (2)  the  discovery  rules  for  the  different 
protest  and  disputes  fora;  and  (3)  debriefings  [see,  FAR 
15.1003  and  Cibinic,  Debriefing:  Tell  It  Like  It  Is,  4  N  &  CR 
1  43  (July  1990)]. 
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II.  MisrepresBntation*^ 

A.  Introduction 

Misrepresentation  and  nondisclosure  are  certainly  not  unique 
to  Government  contracting.  Who  can  forget  their  first  brush 
with  these  concepts  in  first  year  contracts  class  where  we 
learned  that  while  a  party  can  be  held  liable  for 
misrepresenting  a  material  fact  that  forms  the  basis  of  a 
bargain,  there  is,  generally,  no  liability  for  a  bare 


^^Background  material  for  this  chapter  was  gathered  from 
the  following  sources  whose  organizational  and  informational 
contributions  were  both  significant  and  greatly  appreciated: 
(1)  Sklute,  Government  Misrepresentation  and  Non-Disclosure  of 
Superior  Knowledge  in  Federal  Procurement,  6  Pub.  Cont.  L.J. 
39  (1973)  as  adapted  from  a  thesis  with  the  same  title,  dated 
15  May  1972,  presented  to  the  National  Law  Center  of  The 
George  Washington  University  in  partial  satisfaction  of  the 
requirements  for  an  LL.M.  degree  in  Government  Procurement 
Law;  (2)  Hoover,  Government  Affirmative  Misrepresentation  in 
Federal  Contracting,  25  A.F.L.  Rev.  183  (1985);  (3)  Hoover, 

Government  Affirmative  Misrepresentation  and  Non-Disclosure  of 
Superior  Knowledge  in  Federal  Contracting,  September  1984,  a 
thesis  presented  to  the  National  Law  Center  of  The  George 
Washington  University  in  partial  satisfaction  of  the 
requirements  for  an  LL.M.  degree  in  Government  Procurement  Law 
(hereinafter  referred  to  as  "Hoover  Thesis") ;  (4)  Cibinic  and 
Nash,  Administration  of  Government  Contracts  (2d  ed.  2d 
printing  1986)  at  186-99,  267-68,  and  388  -  90;  (5)  Latham, 

Kaplan  Contractors.  Inc,  and  the  Superior  Knowledge  Doctrine: 
What  Must  the  Government  Disclose  and  Why?,  4  Pub.  Cont.  L.J. 
191  (1971)  ;  (6)  James  and  Gray,  Misrepresentation  -  Part  I,  37 
Md.  L.  Rev.  286  (1977)  and  James  and  Gray,  Misrepresentation  - 
Part  II,  Vol  37  Md.  L.  Rev.  488  (1977);  (7)  and  Vom  Gaur, 

Constructive  Change  Orders /Edition  II,  Briefing  Papers  73-5 
(October  1973)  . 
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nondisclosure?'*^  To  this  nondisclosure  rule  were  the  typical 
exceptions  —  requiring  disclosure  if  there  was  a  fiduciary 
relationship  or  if  a  party  told  a  half-truth. 

The  rules  for  Government  contracts  are  much  more  complicated 
and  slightly  more  liberal  than  in  the  commercial  field.  The 
business  sector  (the  defense  industry  in  particular)  and  the 
Government  seem  to  be  at  constant  odds  —  industry  searching 
to  level  the  playing  field  they  consider  to  be  tilted  against 
them.  Clear  rules  are  especially  important  in  Government 
contracts  since  "because  of  its  size,  power,  and  potential 
ability  to  manipulate  the  market  place,  the  Government  may 
have  obligations  of  fairness  beyond  those  of  the  ordinary 
citizen"  or  contractor.'*^  Perhaps  rightfully  so.  One  need 
only  look  to  the  cancellations  of  the  P-7  and  A-12  contracts 
to  observe  the  potential  life-and-death  power  the  federal 
Government  wields  over  the  defense  industry. 

Further  complicating  the  law  here  are  the  cases  that  tend  to 
use  any  one  of  a  number  of  theories'*^  to  get  at  the  result 


^^Recall  Swinton  v.  Whitinsville  Sav.  Bank,  42  N.E.2d  808 
(Mass.  1942)  (seller  of  house  failed  to  inform  buyer  of 
termite  infestation) . 

&  R  Enterprises,  IBCA  2417,  89-2  BCA  ?  21,708  (1989) 
at  109,148. 

*^E.g.,  the  courts  and  boards  often  interchange  the 
concepts  of  misrepresentation  and  warranty.  Cibinic  and  Nash, 
supra  note  42  at  179.  See  also  infra  note  87. 
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desired  by  the  judges,  making  analysis  difficult.  Research 
indicates  that  the  number  of  cases  involving  traditional 
breach  of  contract  misrepresentation  has  dropped  off  somewhat, 
while  the  number  of  nondisclosure  cases  has  remained 
unchanged.  It  would  be  nice  to  believe  that  the  primary 
reason  for  the  decline  in  misrepresentation  cases  is  due  to 
the  quality  recruitment  and  training  of  the  federal 
procurement  work  force.  However,  it  is  probably  as  much  due 
to  the  reluctance  of  parties  to  litigate  an  affirmative  false 
statement  where  there  is  no  question  that  an  assertion  was 
made  (just  what  it  meant),  and  due  to  the  use  of  contract 
remedies  clauses'*''.  Parties  continue  to  aggressively  pursue 
nondisclosure  cases  where  more  fertile  litigation  ground  can 
be  found  as  they  battle  over  whether  an  assertion  should  have 
been  made  as  well  as  its  meaning  and  its  resulting  impacts. 

Over  the  years  authors  have  attempted  to  determine  the 
relationship  between  the  risk  allocation  concepts  of 
misrepresentation  and  nondisclosure,  the  pivotal  question 
being  whether  the  nondisclosure  of  information  is,  in  fact,  a 
misrepresentation  or  whether  failing  to  disclose  information 
is,  by  itself,  a  separate  defense  used  by  parties  to  a 


**‘E.g.,  the  Differing  Site  Conditions  clause  at  FAR 
52.236.2. 
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contract  who  consider  themselves  victimized.'*’  One  writer 
hinges  the  distinction  on  whether  the  nondisclosure  of 
information  results  necessarily  in  an  "implied  erroneous 
representation"'**  —  if  so,  it  is  a  misrepresentation.  For 
example,  if  the  Government  provides  documentation  of  test 
results,  yet  fails  to  include  all  the  results  of  the  tests, 
this  nondisclosure  creates  an  implied  erroneous  representation 
(as  to  the  documents  not  disclosed)  which  constitutes  a 
misrepresentation.'*’  As  another  example,  assume  the 

Government  possesses  a  document  relevant  to  a  procurement  and 
represents  that  all  information  would  be  furnished  upon 
request  to  the  contractor.  If  the  Government  provides  all  the 
information  it  has,  except  that  one  document,  the  Government 
is  rendered  liable  for  misrepresentation.^®  Thus,  if  the 
facts  do  not  reveal  an  express  representation  to  which  the 
failure  to  disclose  can  at  least  be  implied,  the  case  will,  in 
all  likelihood,  be  decided  on  a  nondisclosure  of  superior 
knowledge  theory.’* 

Another  writer  sees  the  distinction  between  nondisclosure  and 

*^See  supra  note  42,  Latham,  4  Pub.  Cont.  L.J.  191  at  196; 
Hoover  Thesis  at  2;  Sklute,  6  Pub.  Cont.  L.J.  39  at  39;  and 
supra  note  42,  Cibinic  and  Nash  at  186. 

^*Sklute,  supra  note  42,  at  40. 

*^Id.  at  44. 

^Id. 

^'id.  at  40. 
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misrepresentation  differently^^  —  concluding  that 
misrepresentation  is  only  applicable  when  there  is  an 
assertion;  conversely,  nondisclosure  of  superior  knowledge  is 
used  only  when  no  assertion  has  been  made  by  the  Government 
under  circumstances  indicating  an  obligation  to  do  so.” 

Yet  another  author”  seemingly  agrees  that  there  cannot  be  a 
misrepresentation  without  an  assertion,  but  relies  on  the 
court's  decision  in  Helene  Curtis  Industries  v.  United 
States^^  (equating  specification  silence  to  an  assertion)  to 
conclude  that  the  withholding  of  superior  knowledge  is  a  form 
of  misrepresentation.” 

Finally,  Professors  Cibinic  and  Nash  are  of  the  opinion  that 
although  both  situations  involving  misstatements  and 
nondisclosures  are  referred  to  as  misrepresentations,  the  term 
"misrepresentation"  is  best  used  to  refer  solely  to 
"affirmative  misstatements."” 


”Hoover,  25  A.F.L.  Rev.  183  at  184,  and  Hoover  Thesis  at 
2,  both  supra,  note  42. 

^^Id. 

”Latham,  supra  note  42  at  196. 

”160  Ct.  Cl.  437,  312  F.2d  774  (1963). 

“Latham,  supra  note  42  at  196. 

”cibinic  and  Nash,  supra  note  42  at  186. 
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The  Restatement  of  Contracts  defines  "misrepresentation”  as 
"an  assertion  that  is  not  in  accord  with  the  facts";** 
however,  this  definition  does  not  address  the  several  other 
elements  of  affirmative  false  statements,  including  the 
requirements  that  the  statement  be  material*’  to  the  contract, 
for  Government  culpability,  and  for  reasonable,  detrimental 
reliance  caused  by  the  representation. 

As  can  be  seen,  like  most  areas  of  the  law,  there  is  certainly 
more  than  one  way  to  examine  this  particular  issue  and  the 
flow  chart  at  Appendix  A  incorporates  the  expertise  of  these 
authors  and  case  law  to  establish  an  "at  a  glance"  overview  of 
these  two  legal  theories.  This  chart  illustrates  that 
although  affirmative  false  statements  and  nondisclosures  are 
both  considered  as  parts  of  the  law  of  "’.xsrepresentation, " 
they  require  different  elements  oi  proof,  but  the  remedies  are 
the  same  no  matter  which  route  is  pursued.  Nonetheless, 
affirmative  false  statements  and  nondisclosures  are  often 
confused  as  they  have  so  much  in  common.  They  both  require 
factual,  material  or  vital  information;  they  both  require 
detrimental  reliance;  they  both  require  (albeit  minimal) 
Government  culpability  (in  the  case  of  nondisclosure  this  is 

**Restatement  [Second]  of  Contracts  §  159  (1979) 
[hereinafter.  Restatement). 

*’"A  misrepresentation  is  material  if  it  would  be  likely 
to  induce  a  reasonable  person  to  manifest  . . .  assent,  or  if 
the  maker  shows  that  it  would  be  likely  to  induce  the 
recipient  to  do  so."  Id.  §  162  (2). 
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established  by  the  Government's  knowledge  that  the  contractor 
is  unaware  of  some  fact) ;  and  they  both  require  the 
contractor's  reliance  to  be  reasonable  (in  the  case  of 
nondisclosure,  the  reasonableness  of  reliance^  is  based  on  an 
after-the-fact  judgment  as  to  whether  the  contractor  would 
have  done  something  different,  had  it  known  of  the  fact,  which 
would  have  wotked  to  the  advantage  of  the  contractor)  .  On  the 
other  hand,  the  major  difference  between  these  two  theories  is 
that  one  involves  making  a  false  statement  and  the  other 
involves  not  making  a  true  statement  when  obligated  to  do  so. 


A  final  procedural  note.  Prior  to  the  enactment  of  the 
Contract  Disputes  Act  of  1978,  the  boards  of  contract  appeals 
had  jurisdiction  only  over  disputes  "arising  under"  but  not 
"relating  to"  the  contract.  As  such,  boards  could  only 
entertain  issues  that  could  be  resolved  by  resorting  to  the 
remedies  clauses  in  the  contract,  such  as  the  Differing  Site 
Conditions  or  Changes  clauses*’  —  consequently,  courts 


*®See  generally ,  Hoover  Thesis,  supra  note  42  at  78-113  or 
25  A.F.L.  Rev.  183  at  225-238  (misrepresentation)  and  Hoover 
Thesis  at  166-194  (nondisclosure) . 

*'Cases  involving  subsurface  or  latent  conditions  or 
unknown  physical  conditions  at  the  site  are  remedied  under  the 
Differing  Site  Conditions  clause,  supra  note  46. 
Misrepresentations  can  also  be  remedied  as  constructive 
changes  under  the  appropriate  changes  clause,  provided  the 
categorical  limitations  are  met.  FAR  52-243-l(a) (l)-(3) 
(fixed  price  supply  and  services  contracts)  and  FAR  52.243- 
4(a)(l)-(4)  (fixed  price  construction  contracts).  See  Noslo 
Engineering  Corp.,  ASBCA  27120,  86-3  BCA  J  19,168  (1986). 
These  areas  are  outside  the  scope  of  this  paper. 
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decided  misrepresentation  cases. “  Since  1978,  there  has  been 
a  marked  shift  toward  board  resolution  of  these  cases  whether 
they  are  decided  using  a  remedies  clause  or  under  a  breach  of 
contract  theory. “ 

With  that  in  mind,  a  brief  examination  of  the  highlights  of 
this  area  of  the  law  will  now  be  undertaken,  concentrating  on 
the  most  recent  developments.*^ 

B.  Affirmative  False  Statements 

1.  The  Information  Must  Be  Factual 


For  a  representation  to  be  actionable,  it  must  be  factual.  An 
opinion  is  merely  "a  belief  or  judgment  that  rests  on  grounds 
insufficient  to  produce  certainty."*^  Accordingly, 
contractors  who  care  about  losing  cases  do  not  normally 
litigate  statements  that  appear  to  be  opinions  —  first  of 


“See,  Sklute,  supra  note  42  at  41. 

“To  the  extent  that  a  contractor's  claim  is  redressable 
as  a  breach  of  contract  or  pursuant  to  a  contract  clause,  the 
contractor  must  pursue  its  remedy  under  the  applicable 
contract  clause. 

“For  a  more  complete  and  detailed  analysis  of  the  law  of 
misrepresentation  prior  to  1984,  see  the  documents  cited  in 
note  42,  supra,  especially  the  exhaustive  works  by  Sklute  and 
Hoover . 

“The  Random  House  Dictionary  of  the  English  Language  1010 
(1973)  and  see  id.  S  168. 
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all,  an  opinion  is  rarely  set  forth  in  writing  (resulting  in 
further  proof  problems) ,  and  second,  contractors  have  a 
difficult  time  establishing  the  reasonableness  of  reliance  on 
opinions.**  Akin  to  opinions  are  estimates,  where  the 
Government  approximates  its  needs  in  a  contract.*’  Tribunals 
tend  to  give  more  credence  to  estimates  in  fixed  priced 
contracts,  as  opposed  to  estimates  in  requirements 
contracts.**  No  matter  what  type  of  contract  is  involved,  if 


**See  Hannelore  Brown,  ASBCA  23492,  83-1  BCA  5  16,305 
(1983)  (contracting  officer's  statement  not  a  promise  to  award 
follow-on  contract);  Fleishman,  KG,  ASBCA  22708,  22801,  82-2 
BCA  5  16,097  (1982)  (contracting  officer's  statement 
concerning  renewal  of  a  lease  not  factual)  and  Loesch  v. 
United  States,  227  Ct.  Cl.  34,  645  F.2d  905  (1981)  (agency 
statements  concerning  the  effects  of  new  dams  were  opinions) . 

*’5ee  Eastern  Chemical  Waste  Systems,  ASBCA  39463,  90-3 
BCA  5  22,951  (contractor  claimed  Government  grossly 
misrepresented  the  amount  of  excavation  to  be  done  and  board 
held  the  estimate  was  only  an  estimate  —  no  negligence  in 
estimate  preparation);  Second  Growth  Forest  Management,  Inc., 
AGBCA  85-118-3,  85-3  BCA  ^  18,224  (contractor  recovered  for 
inaccurate  Government  estimate  based  on  9  year  old  data  which 
caused  contractor  to  have  to  trim  more  trees  —  site 
inspection  excused  due  to  severe  weather) ;  Everett  Plywood  and 
Door  Corp.  v.  United  States,  190  Ct.  Cl.  80,  419  F.2d  425 
(1969)  (quantity  of  timber  recoverable  was  an  exact 
representation);  Cedar  Lumber,  Inc.  v.  United  States,  Cl.  Ct. , 
2  FPD  5  183  (1984)  (not  a  reasonable  estimate);  McGrew 
Brothers  Sawmill,  Inc.  v.  United  States,  224  Ct.  Cl.  740 
(1980) ;  and  Womack  v.  United  States,  182  Ct.  Cl.  399,  389  F.2d 
793  (1968). 

**See  Atlantic  Garages,  Inc.,  GSBCA  5891,  82-1  BCA  J 
15,479  (1982)  (when  the  quantity  required  under  a  fixed  price 
contract  is  impossible  to  determine  and  the  contractor  makes 
its  bid/offer  based  on  a  Government  estimate,  then  the 
Government  is  held  closely  to  that  estimate)  and  see  also 
Sklute,  supra  note  42  at  49,  citing  Brawley  v.  United  States, 
96  U.S.  168  (1877)  and  Shader  Contractors  v.  United  States, 
149  Ct.  Cl.  535,  276  F.2d  1  (1960)  (fixed  priced  contracts); 
comparing  Micrecord  Corp.  v.  United  States,  176  Ct.  Cl.  46, 
361  F.2d  1000  (1966)  and  Comp.  Gen.  Dec.  B-169037,  unpub.. 
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a  contractor  knows  before  award  that  the  Government  estimate 
is  faulty  and  informs  the  contracting  officer,  who  refuses  to 
change  the  estimate,  the  contractor  may  not  rely  on  the 
estimate  as  stated.*’ 

2.  The  Government's  Representation  Must  Be 
Erroneous 

Although  "error  per  se  is  not  misrepresentation"™  ''[a]n 
inadvertent  misrepresentation  stemming  from  negligence  is 
fully  as  damaging  as  a  deliberate  one  to  the  party  who  relies 
on  it  to  its  detriment , This  is  rightfully  so,  for  if  the 
Government  has  no  knowledge  (or  should  have  no  knowledge)  of 
a  certain  condition  there  should  be  no  liability. 


(May  4,  1970)  (requirements  contracts). 

*’Excel  Services,  Inc.,  ASBCA  30565,  86-2  BCA  5  18,783 
(1986) . 

^'Womack,  supra  note  67  at  801  (no  misrepresentation  where 
both  parties  exercised  reasonable  care  in  arriving  at  and 
testing  the  estimate) . 

’’id.  at  800  (failure  to  exercise  due  care  in  detecting 
an  error  in  an  estimate  was  misrepresentation) .  See  also, 
Chris  Berg  v.  United  States,  186  Ct.  Cl.  389,  404  F.2d  464 
(1968)  (Government  negligence  in  failing  to  consult 
meteorological  experts  concerning  boundary  of  a  typhoon  zone) 
and  General  Casualty  Co.  v.  United  States,  130  Ct.  Cl.  520, 
127  F.  Supp.  805  (1955),  cert,  denied,  349  U.S.  938  (1955)  (no 
negligence  on  part  of  Government  which  took  35  ground  samples, 
only  tested  4,  and  disclosed  the  test  results  of  the  4,  but 
not  the  fact  that  31  other  samples  were  taken  and  not  tested) . 
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3. 


Contractor  Reliance  and  Detriment 


To  successfully  recover  using  the  theory  of  misrepresentation, 
the  contractor  must  show  that  it  relied  on  the 
representation,’^  that  the  reliance  was  reasonable’^  and  that 
its  reliance  caused  detriment. Little  litigation  takes 
place  over  whether  the  contractor  relied  on  the  representation 
or  whether  the  representation  was,  in  fact,  the  cause  of  the 
contractor's  damages.’^  Thus,  the  major  area  of  contention 
here  centers  on  the  Government's  defense  that  the  contractor's 


^See  Sterling-Kates  v.  United  States,  12  Cl.  Ct.  290,  6 
FPD  J  58  (1987)  (no  reliance  where  contractor's  inferences 
were  unfounded)  ;  and  Sklute,  supra  note  42  at  55,  citing  T.  F. 
Scholes,  Inc.  v.  United  States,  174  Ct.  Cl.  1215,  357  F.2d  963 
(1966)  . 


’’Reasonable  reliance  found  in:  Summit  Timber  Co. 
V. United  States,  230  Ct.  Cl.  434,  677  F.2d  852  (1982) 
(contractor  entitled  to  rely  on  Government  representation  that 
it  had  marked  correct  acreage  of  timber  to  be  cut) ;  Hardeman- 
Monier-Hutherson  v.  United  States,  198  Ct.  Cl.  472,  458  F.2d 
1364  (1972);  Womack,  supra  at  note  67;  Dale  Construction  Co. 
V.  United  States,  168  Ct.  Cl.  692  (1964);  and  Levering  and 
Garrigues  Co.  v.  United  States,  73  Ct.  Cl.  566  (1932). 
Unreasonable  reliance  found  in:  Mallory  Engineering,  Inc., 
ASBCA  25509,  82-1  BCA  J  15,613  (1982);  Micrecord  Corp.  v 
United  States,  176  Ct.  Cl.  46,  361  F.2d  1000  (1966);  Morrison- 
Knudson  Co.  v.  United  States,  170  Ct.  Cl.  712,  345  F.2d  535 
(1965)  ;  Hunt  and  Willett,  Inc.  v.  United  States,  168  Ct.  Cl 
256,  351  F.2d  985  (1964);  and  Flippin  Material  Co.  v.  United 
States  160  Ct.  Cl.  357,  312  F.2d  408  (1963). 

’^See  e.g..  Maintenance  Engineers,  Inc  v.  United  States, 
21  Cl.  Ct.  553,  9  FPD  5  139  (1990)  (contractor  bears  the 
burden  of  proving  reliance  —  no  reliance  where  no  correlation 
between  inaccurate  Government  information  and  impact  on 
performance)  and  WRB  Corp.  v.  United  States  183  Ct.  Cl.  409 
(1968)  . 

’’Sklute,  supra  note  42  at  55. 
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This 


reliance  on  the  representation  was  not  reasonable.’* 
defense  can  take  many  forms,  but  focuses  on  the  fact  that  if 
the  contractor  either  knew  or  should  have  known  that  the 
representation  was  false,  then  its  reliance  was 

unreasonable.”  The  standard  for  determining  reasonableness 
of  reliance  is  to  determine  what  a  reasonable  contractor  would 
have  done  with  knowledge  common  to  the  industry.’*  The  courts 
and  boards  have  done  a  fine  job  of  allocating  risks  in  these 
situations  —  contractors  should  not  be  able  to  use  claims  of 
misrepresentation  as  a  shield  to  protect  them  from  poor 
business  decisions. 


Likewise,  reliance  in  the  face  of  a  disclaimer  or  warning  may 
not  be  reasonable.”  Broad,  generalized  Government 


’*Id.  at  56. 

’’id.  citing  L.M.  Jones  v.  United  States,  178  Ct.  Cl.  636 
(1967)  (contract  phrase  "temporary  impoundment"  relied  on  by 
contractor  to  mean  "no  flooding"  was  unreasonable  where  other 
portions  of  the  contract  indicated  flooding  was  possible) . 
See  also  Hollerbach  v.  United  States,  232  U.S.  165  (1914) 
(reasonable  reliance  found  where  Government  specifically 
represented  soil  composition,  despite  general  disclaimer  which 
included  "all  other  contingencies") ;  Woodcrest  Construction 
Co-  V.  United  States,  187  Ct.  Cl.  249,  408  F.2d  406  (1969) 
(reliance  unreasonable  despite  Government's  failure  to 
disclose  subsurface  water  as  contractor  had  viewed  other 
projects  in  the  area  which  indicated,  among  other  things  the 
existence  of  subsurface  water) . 

’'Gregory  Lumber  Co.  v.  United  States,  11  Cl.  Ct.  489,  503 
(1986),  aff'd,  831  F.2d  305  (Fed.  Cir.  1987),  cert,  denied, 
484  U.S.  1061,  108  S.Ct.  1016  (1988)  (common  timber  industry 
knowledge  that  estimates  are  underruns  and  contract  had  an 
effective  disclaimer) . 

”ld. 
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disclaimers*"  will  not  normally  be  effective  as  a  defense 
against  a  claim  of  misrepresentation;*'  however,  if  the 
disclaimer  is  drafted  specifically  for  a  certain  circumstance, 
it  will  usually  be  upheld,*^  although  matters  outside  the 
scope  of  the  disclaimer  will  be  considered  accurate.** 


A  contractor  is  deemed  to  have  knowledge  which  would  have  been 
apparent  from  a  reasonable  site  investigation,  or,  if  the 
contractor  failed  to  conduct  a  site  investigation,  the 
contractor  will  be  charged  with  the  knowledge  it  would  have 
gleaned  had  it  conducted  a  reasonable  site  investigation.** 


Finally,  contractors  cannot  successfully  assert  a  claim  of 


*"See  Hoover,  supra  note  42,  at  232  for  a  catalog  of  the 
types  of  disclaimers  generally  found  in  Government  contracts. 
See  also  Pettit,  Government  Disclaimers  of  Liability ,  Briefing 
Papers  77-5  (October  1977) . 

*'See  e.g..  United  States  v.  Atlantic  Dredging  Co.,  253 

U. S.  1  (1920);  United  Contractors  v.  United  States,  177  Ct.  Cl 
151,  368  F.2d  585  (1966);  Felhaber  Corp.  v.  United  States,  138 
Ct.  Cl.  571,  151  F.Supp  817  (1957);  and  Flippin  Materials  Co. 

V.  United  States,  160  Ct.  Cl.  357,  312  F.2d  408  (1963). 

*^See  e.g..  Teledyne  Lewisberg  v.  United  States,  699  F.2d 
1336  (Fed.  Cir.  1983)  ;  Archie  and  Allen  Spiers,  Inc.  v.  United 
States,  155  Ct.  Cl.  614,  296  F.2d  757  (1961)  and  Arvin 
Industries,  Inc.,  ASBCA  15215,  71-2  BCA  f  9143  (1971). 

'*See  Thompson  Ramo  Wooldridge,  Inc.  v.  United  States,  175 
Ct.  Cl.  527,  361  F.2d  222  (1966). 

**Tri-Ad  Constructors,  ASBCA  34732,  89-1  BCA  1  21,250 
(1989);  Metroplex  Industrial  Contractors,  Inc.,  ASBCA  26242, 
82-1  BCA  1  15,749  (1982);  Swepco  Corp.,  ASBCA  25118,  81-2  BCA 
1  15,262  (1981);  and  Mojave  Enterprises,  AGBCA  75-114,  77-1 
BCA  1  12,337  (1977)  . 
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misrepresentation  without  having  consulted  all  the  contracts 
documents  available  to  it**  or  information  reasonably 
available  from  sources  outside  the  Government.**  Reliance  can 
be  unreasonable  if  a  contractor  fails  to  perform  a  site 
inspection. 

C.  Nondisclosure  of  Information 


In  the  past,  the  traditional  concept  of  nondisclosure  of 
information  was  referred  to  as  the  failure  on  the  part  of  the 
Government  to  disclose  "superior  knowledge;"  however,  the  term 
"nondisclosure  of  factual  information"  better  describes  this 
situation.  Nondisclosure  of  factual  information  has  its  roots 
in  many  legal  theories.*’  That  the  Government  can  be  liable 


**See  F.E.  Constructors,  ASBCA  23003,  82-2  BCA  f  16,119 
(1982);  L.M.  Jones  Co.,  supra  note  77;  and  Flippin  Materials 
Co.,  supra  note  81. 

**See  Max  Jordan  Bauuternehmung  v.  United  States,  10  Cl. 
Ct.  672,  5  FPD  f  85  aff'd,  820  F.2d  1208  (Fed.  Cir.  1987)  (the 
Government  is  under  no  obligation  to  volunteer  information 
that  is  reasonably  accessible  from  other  sources) .  See  also, 
infra  notes  96,  97. 

*’See  Latham,  supra  note  42  at  200,  where  he  refers  to 
four:  (1)  the  law  of  misrepresentation;  (2)  the  rule  that 
if  one  party  has  knowledge  of  another's  interpretation  he  will 
be  bound  by  it;  (3)  that  by  failing  to  disclose  information 
the  Government  assumes  the  risk  of  impossibility  of 
performance;  and  (4)  that  nondisclosure  can  be  a  breach  of 
the  Government's  duty  to  cooperate  and  not  hinder  performance 
[e.g..  Automated  Services  Inc.,  BCA  GSBCA  EEOC-2  &  3,  5  15,303 
(1981].  See  also  Nash,  supra  note  28  at  14-7,  referring  to 
^th  the  implied  warranty  that  information  is  complete  and 
reliance  on  the  rule  set  forth  in  Helene  Curtis  Industries , 
supra  note  55.  For  a  full  discussion  of  nondisclosure  cases 
resolved  via  constructive  changes,  see  Nash  at  14-lff. 
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for  the  nondisclosure  of  factual  information  was  clearly  set 
forth  in  the  case  of  Helene  Curtis  Industries,**  and  its 
progeny  which  established  the  following  elements  of  proof 
necessary  to  successfully  assert  a  nondisclosure  claim;*’ 

1.  The  Government  knew  or  had  reason  to  know  of  vital  or 
material  factual  information; 

2 .  The  Government  knew  or  had  reason  to  know  the 
contractor  had  no  knowledge  of  the  information; 

3 .  The  contractor  had  no  knowledge  or  reason  to  know  of 
the  information;  and 

4.  Nondisclosure  caused  detriment  to  the  contractor. 

1.  Vital /Materiel  Information 

As  with  affirmative  false  statements,  the  Government  is  not 
required  to  disclose  any  and  all  informati^.n  —  just  facts 
considered  material’®  or  vital  to  the  performance  of  the 
contract.”  Likewise,  as  with  the  discussion  of  affirmative 


**Supra  note  55. 

*’See  also  Sklute,  supra  note  42  at  72;  Hoover  Thesis, 
supra  note  42  at  123ff;  and  Appendix  A. 

’“See  supra  note  59. 

”See/  e.g.,  cases  holding  information  not  material:  A1 
Johnson  Construction  Co.  and  Massman  Construction  Co.  v. 
United  States,  19  Cl.  Ct.  732,  9  FPD  ?  61  (1990)  (in  a  water 
control  construction  contract.  Government  withholding  of  a 
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false  statements,  this  would  not  include  opinions,  and  it  has 
been  held  that  estimates  need  not  be  provided  when  a 
contractor  is  given  all  the  information  compiled  to  arrive  at 
the  estimates.®^ 


2 .  Information  Must  Be  Factual 


Nondisclosure  situations  arise  when  the  Government  possesses 


report  on  a  construction  site  one  mile  away  and  with  different 
ground  characteristics  was  not  material) ;  Alabama  Dry  Dock  and 
Shipbuilding  corp.,  ASBCA  39215,  90-2  BCA  5  22,855  (1990) 
(although  Government  disclosed  that  a  hertz  invertor  was  a 
sole  source  item,  the  newness  of  the  item  was  not  vital  as  the 
contractor  had  a  duty  to  inquire  as  to  its  availability)  ; 
McCormick  Construction  Co.  v.  United  States,  12  Cl.  Ct.  496, 
6  FPD  1  83  (1987)  (no  breach  of  duty  to  disclose  for  failing 
to  provide  drilling  logs  as  logs  did  not  contain  information 
that  was  of  significance  to  anyone  other  than  an  expert); 
Bromley  Contracting  wc.,  gsbca  6965,  85-3  BCA  H  18,428  (1985) 
(Government  knowledge  that  obtaining  slate  within  the  contract 
period  of  100  days  would  be  difficult  was  not  material  despite 
the  fact  that  the  Government  knew  who  the  supplier  was  and  had 
a  letter  from  a  prospective  bidder  advising  the  agency  that 
the  item  would  be  hard  to  get);  and  T.C.  James  and  Co.,  ENG 
BCA  5328,  89-2  BCA  ^  21,643  (1989).  See  e .g . ,  case  holding 
information  to  be  material:  Tripod,  Inc.,  ASBCA  25104,  89-1 
BCA  5  21,305  (1989)  (food  service  contract  that  shifted  to  the 
contractor  the  risk  of  variations  in  the  number  of  meals  was 
not  applicable  when  the  IFB  called  for  service  of  one  Mexican 
dinner  a  week  and  failed  to  indicate  the  popularity) . 

”See,  e.g.,  Sayco  Ltd.,  ASBCA  36534,  89-1  BCA  J  21,319 
(1988)  [Government  motion  for  summary  judgment  denied  where 
the  contractor  alleged  that  the  agency  negligently  (or  even 
intentionally)  failed  to  disclose  its  estimate  of  the  number 
of  units  it  expected  to  pu  'chase  in  the  out-years  when 
negotiating  a  lump-sum  payment  under  a  value  engineering 
change  proposal];  L.G.  Everist,  Inc.  v.  United  States,  231  Ct. 
Cl.  1013,  (1982),  cert,  denied,  461  U.S.  957  (1983)  (no 
recovery  for  failure  to  disclose  opinion  where  contractor 
could  have  verified  information  but  declined  to  do  so);  T.F. 
Scholes,  Inc.,  174  Ct.  Cl.  1215,  357  F.2d  963  (1966)  and 
Womack,  supra  at  note  67. 
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special  factual  knowledge,  not  shared  with  the  contractor, 
which  is  vital  or  material  to  the  performance  of  the  contract, 
thereby  placing  on  the  Government  an  affirmative  duty  to  share 
such  knowledge.”  Specifically, 


Superior  knowledge  does  not  mean  that  the 
Government  knows  more  about  a  subject  than  does  a 
particular  contractor.  Rather  it  means  that  the 
Government  knows  some  fact  that  is  not  known  or 
otherwise  available  to  the  industry  concerned; 
knows,  or  should  know,  that  the  prospective  bidders 
and  contractors  do  not  know,  and  cannot  learn  of, 
such  fact  other  than  from  the  Government  and  needs 
it  in  order  to  submit  an  informed  and  reasonable 
bid  and  to  perform  the  contract;  and  withholds  or 
fails  to  disclose  it  to  bidders  and  contractors.” 


As  with  affirmative  false  statements  a  major  concern  here  is 
whether  the  contractor  has  knowledge  of  the  matter  or  should 


^Active  Fire  Sprinkler  Corp. ,  GSBCA  5461,  85-1  BCA  1 
17,868  (1984)  (recovery  allowed  for  failure  to  disclose 
information  concerning  the  existence  of  asbestos  after 
balancing  the  agency's  duty  to  disclose  against  the 
contractor's  duty  to  inquire).  See  also,  Hardeman-Monier- 
Hutcherson,  supra  note  73  (recovery  allowed  for  failure  to 
disclose  reports  on  weather  and  sea  conditions) ;  Aerodex,  Inc. 
V.  United  States,  189  Ct.  Cl.  344,  417  F.2d  1361  (1969) 
(recovery  for  failure  to  disclose  unavailability  of  part) ;  and 
J.A.  Jones  Construction  Co.  v.  United  States,  182  Ct.  Cl.  615, 
390  F.2d  1361  (1969)  (recovery  for  Government  failure  to 
inform  contractor  of  potential  increase  in  wage  rates  due  to 
other  Government  projects  awarded  in  the  same  area) . 

^Drillers,  Inc.,  EBCA  358-5-86,  BCA  90-3  5  23,056  (1990) 
at  115,747.  In  this  case,  the  board  at  n.  13  states  that 
contractors  need  not  prove  that  the  Government  knew  or  should 
have  known  of  the  contractor's  ignorance  as  that  element  is 
subsumed  in  the  others.  Cf.  elements  at  p.  30,  supra, 
Appendix  A  infra,  and  J.A.  Jones  Construction  Co.,  supra  note 
93  (another  essential  element  of  the  Helene  Curtis  Industries 
case  is  the  Government's  knowledge  of  the  contractor's 
ignorance) . 
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have  reason  to  know  of  it. 


If  so,  there  is  no  duty  to 


disclose  and  any  claim  on  that  ground  will  fail.’* 
Consequently,  if  the  Government  can  show  that  the  contractor 
could  have  reasonably  obtained  the  knowledge  from  another 
source,’*  or  if  such  knowledge  was  common  throughout  the 
industry,”  the  Government  will  not  be  rendered  liable. 

In  Drillers,  the  parties  entered  a  contract  without  a 
Differing  Site  Conditions  clause  for  the  construction  of 
cavern  wells  for  the  national  Strategic  Petroleum  Reserve. 


’*See  Dewey  Electronics  Corp.,  ASBCA  33869,  33870,  91-1 
BCA  5  23,443  (1990)  (contractor  cannot  claim  the  Government 
failed  to  disclose  defects  in  the  design  of  radiation 
dosimeters  where  the  designer  of  the  dosimeter  was  employed  by 
the  contractor) . 

^See  Hobbs,  Construction  and  Development,  Inc.,  ASBCA 
34890,  91-2  BCA  5  23,755  (1991)  (Government  was  not  obligated 
to  disclose  an  article  that  appeared  in  a  trade  publication  as 
the  information  was  as  available  to  the  contractor  as  it  was 
to  the  Government  and  the  article  appeared  10  months  after 
award);  Robin  C.  Uhde,  AGBCA  90-117-1,  91-1  BCA  ^  23,720 
(1991)  (no  duty  to  disclose  severe  weather  conditions  at  the 
jobsite  when  information  was  equally  available  to  the 
contractor);  and  Haas  and  Haynie  Corp.,  GSBCA  5530,  84-2  BCA 
5  446  (1984) . 

”See  Johnson  &  Son  Erector  Co.,  ASBCA  23689,  86-2  BCA  1 
18,931  (1986)  (knowledge  of  the  federal  and  state  emission 
standards  was  a  matter  of  public  record  and  generally 
available  within  the  air  pollution  control  industry);  H.N. 
Bailey  &  Associates  v.  United  States,  196  Ct.  Cl  166,  449  F.2d 
376  (1971),  Intercontinental  Manufacturing  Co.,  supra  note 
370;  and  Utility  Contractors,  Inc.  v.  United  States,  8  Cl.  Ct. 
42,  (1985),  af f  d  without  published  opinion,  790  F.2d  90  (Fed. 
Cir.  1986),  cert,  denied,  479  U.S.  827  (1986)  (contractor  had 
access  to  same  information  as  the  Government  regarding 
rainfall  and  hydrology) . 

^ Supra  note  94. 
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The  contractor  alleged  the  Department  of  Energy  breached  the 
contract  by  its  failure  to  disclose  superior  knowledge 
concerning  the  presence  of  hydrogen  sulfide  (HjS)  at  the  site 
in  corrosive  concentrations  resulting  in  damage  to  the 
contractor's  drill  and  associated  delays.  In  an  opinion  that 
exemplifies  a  board's  ability  to  balance  the  eguities,  the 
Energy  Board  held  that  although  the  agency  knew  of  the 
presence  of  HjS  from  an  earlier  contract,  the  Government's 
duty  to  disclose  was  outweighed  by  the  contractor's  failure  to 
either  conduct  an  adeguate  site  investigation  or  consult  an 
extensive  site  report  (available  at  and  after  the  pre-bid 
conference)  which  was  replete  with  the  possible  existence  of 

In  another  recent  case'^  a  contractor  had  supplied  the  Navy 
with  asbestos  insulation  products  and,  after  being  sued  by  an 
employee  for  disabilities  resulting  from  the  asbestos  in  which 
he  recovered  $10,000,  the  contractor  sought  indemnification 
from  the  Government.  The  court  refused  to  extend  Helene 
Curtis  Industries'”*  to  obligate  the  Government  to  inform  a 
contractor  that  its  products  were  harmful,  as  that  would 
require  the  Government  to  make  a  determination  as  to  what  the 


«Id. 

'“Albert  Lopez  v.  United  States,  858  F.2d  712  (Fed.  Cir. 
1988),  7  FPD  1  121  (1988). 

""supra  note  55. 
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contractor  did  not  already  know. 


Many  other  things  will  impact  a  determination  of  contractor 
knowledge.  For  example,  whether  the  Government's  knowledge  is 
superior  will  be  dependent  on  the  extent  to  which  the 
contractor  conducted  a  reasonable  site  investigation, 


'®See  Drillers,  Inc.,  supra  note  94;  Wayne  Construction, 
ENG  BCA  4942,  91-1  BCA  1  23,535  (1990)  (Government  had  no  duty 
to  disclose  knowledge  of  rock  quality  in  a  Government-owned 
quarry  as  it  could  have  been  determined  visually  in  pre-bid 
site  investigation) ;  Tri-Ad  Constructors ,  supra  note  84  (site 
visit  would  have  revealed  need  for  38,076  feet  of  cable 
instead  of  contractors  estimate  of  18,000  feet);  Structural 
Painting  Corp,  ASBCA  36813,  89-2  BCA  ?  21,605  (1989)  (failure 
to  perform  a  site  inspection  was  negligence) ;  Bowie  and  K 
Enterprises,  Inc.,  IBCA  1788,  87-1  BCA  5  19,338  (1986)  (bare 
withholding  of  knowledge  or  information  by  the  Government  is 
not  misrepresentation  if  the  contractor  fails  to  make 
reasonable  inquiries  contemplated  by  the  site  provisions  of 
the  contract  and  if  such  investigation  would  have  disclosed 
the  erroneous  or  misleading  nature  of  the  matter) ;  ECOS 
Management  Criteria,  Inc.,  VABCA  2058,  86-2  BCA  S  18,885 
(1986)  (no  duty  to  disclose  the  existence  of  interstitial 
floors  in  an  energy  audit  contract  where  the  contractor  could 
have  discovered  the  floors  by  reasonable  investigation) ; 
Markey  Construction  Co.,  VABCA  2019,  2200,  85-3  BCA  18,425 
(1985)  (room  could  have  been  located  by  a  reasonable  site 
investigation  —  no  Government  misrepresentation  for  not 
disclosing  it  in  the  contract  documents) ;  William  D.  Kyle, 
AGBCA  29194,  29924,  85-2  BCA  f  18,105  (1985)  (contractor  too 
busy  to  inspect  assumed  risk  that  site  access  by  a  poor  road 
might  impede  performance);  Klingensmith  v.  United  States,  703 
F.2d  583  (Fed.  Cir.  1982);  Kirk  L.  Whitcombe,  AGBCA  77-184, 
79-1  BCA  1  13,734  (1979)  and  Key,  Inc.,  IBCA  690-23-57,  68-2 
BCA  J  7385  (1968)  mot,  for  reconsid .  denied,  69-1  BCA  f  7447 
(1969).  But  cf.,  C.M.  Moore  Div. ,  K.S.H.,  Inc.,  PSBCA  1131, 
85-2  BCA  5  18,110  (1985)  re  con .  denied,  86-1  BCA  ?  18,573 
(1986)  (even  though  the  contractor  inspected  the  Government 
furnished  property  and  the  contract  contained  an  "as  is" 
clause,  the  contractor  recovered  for  the  Government's  failure 
to  disclose  when  it  knew  the  property  would  have  to  be 
modified  to  function  on  the  contractor's  equipment). 
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the  size,  experience  and  abilities  of  the  contractor , and 
the  information  and  warnings  in  the  contract  documents.'®* 


‘®See  Edwards,  Edwards  and  Dixon  v.  United  States,  19  Cl. 
Ct.  663,  9  FPD  5  34  (1990)  (construction  of  one  other  postal 
facility  rendered  contractor  "experienced"  and  not  entitled  to 
rely  on  any  Postal  Service  representations  regarding  the 
square  footage  required  for  the  current  project) ;  Numax 
Electronics,  Inc.,  ASBCA  29090,  90-1  BCA  5  22,280  (1989) 
(Government's  duty  to  disclose  was  greater  as  contractor  was 
a  small  business  concern) ;  Gulf  &  Western  Industries,  Inc. , 
ASBCA  21090,  87-2  BCA  f  19,881  (1987)  (at  least  two  other 
contractors  had  experience  in  the  tasks  involved  so  knowledge 
was  not  exclusive  with  the  Government)  ;  William  D.  Kyle,  supra 
note  102  (contract  documents  indicated  closest  truck  access  to 
site  8  miles  away  —  contractor  assumed  risk  of  bad  road  by 
not  reading  the  contract  documents  and  by  not  inspecting) ; 
Tyroc  Construction  Corp.,  EBCA  210-3-82,  84-2  BCA  5  17,308 
(1984);  Johnson  Electronics,  In.,  ASBCA  9366,  65-1  BCA  H  4628 
(1964)  General  Dynamics  Corp.,  ASBCA  13001,  71-2  BCA  5  9161 
(1971);  and  Mills  v.  United  States,  187  ct.  Cl.  696,  410  F.2d 
1255  (1969)  (even  an  elderly  uneducated  widow  is  not  entitled 
to  rely  on  Government  representations  as  to  the  law  pertaining 
to  her  contract  with  the  Government) . 

'®*See  Edwards,  Edwards  and  Dixon,  supra  note  103  (IFB 
gave  express  warning  that  "bidder  shall  be  responsible  for  all 
action  necessary  to  obtain  zoning"  and  Nags  Head  zoning 
ordinance  was  not  superior  knowledge  as  it  was  a  matter  of 
public  record) ;  Industrial  Constructors  Corp. ,  AGBCA  84-348-1, 
90-1  BCA  5  22,767  (1990)  (in  a  contract  for  the  repair  of  a 
dam,  there  was  no  failure  to  disclose  the  presence  and 
pressure  of  groundwater  as  the  information  was  generally 
available  or  could  have  been  obtained  from  public  records, 
including  the  original  plans  for  the  dam) ;  P&M  Cedar  Products, 
Inc.,  ASBCA  89-167-1,  90-1  BCA  ^  22,444  (1989)  (claim  for 
increased  costs  caused  by  greater  road  use  than  anticipated 
was  denied  as  contractor  had  access  to  and  had  consulted 
documents  that  reflected  the  traffic  flow  —  the  contractor 
relied  on  some  contract  documents  but  not  others) ;  Drillers, 
Inc.,  supra  note  94  (absence  of  a  Differing  Site  Conditions 
clause  from  a  contract  puts  the  risk  on  the  contractor  of 
conditions  it  should  reasonably  anticipate) ;  Young 
Enterprises,  Inc.,  ASBCA  34138,  89-3  BCA  J  22,061  (1989)  (no 
duty  to  disclose  that  a  part  was  e.  le  source  proprietary 
item  as  that  information  was  available  from  other  sources) ; 
Lunseth  Plumbing  and  Heating  Co.,  ASBCA  25332,  81-1  BCA  f 
15,063  (1981);  Haas  &  Haynie  Corp.,  GSBCA  5530,  6224,  6638, 
6919,  6920,  84-2  BCA  1  17,446  (1984);  Kaufman  DeDell  Printing, 
Inc.,  ASBCA  19268,  75-1  BCA  f  11,042  (1975);  and  National 
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One  of  the  more  perplexing  recent  cases  in  the  area  of 
nondisclosure  is  Petrochem  Services,  In  a  contract 

for  the  clean-up  of  an  oil  spill  from  a  storage  tank  on  a  Navy 
base,  the  Government  failed  to  include  its  21,076  gallon  spill 
estimate  which  was  easily  determined  by  assessing  the  amount 
of  oil  missing  from  the  base's  inventory.  Prior  to  award, 
Petrochem  sent  a  representative  (a  Mr.  Vehrs)  to  the  site  to 
determine  how  much  oil  had  spilled.  During  the  inspection,  in 
which  he  was  accompanied  by  the  drafter  of  the  technical 
specifications  (a  Mr.  Smith) ,  Mr  Vehrs  estimated  a  spill  of 
only  6,000  gallons,  but  was  told  by  Mr.  Smith  that  the  spill 
was  closer  to  21,000  gallons.  What  was  unclear;  however,  is 
whether  Mr.  Vehrs  heard  what  Mr  Smith  tolc’  him  and  chose  to 
ignore  it  or  whether  he  didn't  hear  it  at  all.  Not 
surprisingly,  when  Petrochem  commenced  performance,  it  found 
Mr.  Vehrs'  estimate  to  be  15,000  gallons  low  and  filed  a  claim 
seeking  an  equitable  adjustment  of  $27,421.13  alleging  the 
Government  failed  to  disclose  its  superior  knowledge.  The 
court  agreed  with  the  board  that  the  disclosure  of  information 
can  be  made  orally,  but  reversed  the  board  as  no  evidence  had 
been  presented  at  trial  "either  that  the  oral  communication 
had  been  made,  heard,  and  understood,  or  that  [the  Navy]  had 
done  its  best  to  achieve  this  result."'** 

Radio  Co.,  ASBCA  14,707,  72-2  BCA  1  9486. 

'®*837  F.2d  1076  (Fed.  Cir.  1988),  7  FPD  5  6. 

'“id.  at  7  FPD  f  6  at  12  {emphasis  added) . 
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Unfortunately  the  court's  decision  is  confusing  and  internally 
Inconsistent.  For  example,  the  court  states  that  "[i]t  is 
undisputed  that  appellant  was  orally  told  by  Mr.  Smith  the 
amount  of  oil  lost,"“”  but  thereafter  states  that  the 
Government  has  done  all  it  can  if  it  gets  the  information  out 
loudly  and  clearly*™  without  a  mention  of  the  requirement 
for  understanding.  Then  again,  the  court  states  that  in  order 
to  prevail  the  Government  must  show  that  Mr  Vehrs  "absorbed, 
digested,  and  comprehended"  the  import  of  the  statement  by  Mr 
Smith.'™  As  the  court  found,  there  was  no  question  that  Mr. 
Vehrs  was  orally  informed  of  the  Navy's  spill  estimate,  but 
what  is  troubling  here  is  the  uncertain  burden  the  court  puts 
on  the  Government  to  ensure  that  Mr.  Vehrs  understood  what  was 
said  to  him.  The  court  was  struggling  with  two  issues  —  on 
the  one  hand  as  a  matter  of  policy,  it  wanted  to  affirm  the 
board's  determination  that  the  Government  be  able  to  orally 
disclose  superior  knowledge""  but,  on  the  other  hand,  it  had 
to  balance  the  Government's  negligence  in  failing  to  disclose 
the  estimate  (a  very  vital  piece  of  information  under  these 

'™Jd.  at  8. 

'™Jd.  at  10. 

'™Id.  at  12. 

"®C/..  R.G.  Pitts,  Inc.,  ASBCA  37816,  89-3  BCA  5  22,245 
(1989)  (oral  information  not  sufficient  to  discharge  the 
Government's  duty  to  disclose  where  the  contract  was  for  the 
construction  of  an  underground  storage  tank,  and  the 
contractor  had  inspected  the  site,  but  had  failed  to  ask  about 
road  load  limits  —  the  failure  to  ask  did  not  override  the 
Government's  duty  to  disclose). 


circumstances)  in  the  contract  documents.  The  result  is  that 
this  burden  to  show  “understanding"  of  a  statement  as  to 
something  so  simple  as  the  amount  of  oil  in  a  berm  should 
effectively  result  in  written  disclosure  of  anything  requiring 
disclosure.'" 

The  only  case  following  Petrochem  Services  Inc.  to  date  is  R 
&  R  Enterprises,'^^  where  the  board  found  that  a  Government 
official's  oral  disclosure  of  a  planned  water  and  sewer 
project  in  a  national  park  did  not  meet  the  test  of  Petrochem 
Services,  Inc.  as  the  communication  was  not  made  in  such  a 
manner  as  to  alert  a  concession  contractor  to  the  adverse 
consequences  of  the  project  on  the  resort's  business.  In  1?  & 
R  Enterprises,  the  board  found  that  although  there  had  been 
conversations  concerning  the  planned  project,  no  one 
“specifically  warned"  the  contractor  before  award. Thus, 
on  stronger  facts  than  Petrochem  Services,  Inc.,  the  board 
upheld  the  Government's  authority  to  orally  disclose,  but  did 
not  push  the  "understanding"  requirement  nearly  as  far. 


‘"Had  the  Government  included  the  21,000  gallon  estimate 
in  the  contract  or  sent  Petrochem  a  written  estimate,  there  is 
no  question  the  court  would  not  have  required  the  Government 
to  show  that  the  contractor  read  and  understood  the  documents. 

"^Supra  note  44. 

"*Id.  at  109,145. 
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3.  Knowledge  of  the  Government 


It  is  possible  that  the  Government  may  have  information  which 
is  vital,  yet  not  be  liable  for  its  nondisclosure."^  Then 
there  are  the  cases  where  the  Government  or  the  contractor  is 
clearly  at  fault,  yet  each  attempts  to  avoid  the  consequences 
of  a  bad  decision.'"  The  burden  is  on  the  contractor  to 
prove  the  Government  failed  to  disclose  factual  information"® 


•"Servidone  Construction  Corp.  v.  United  States,  19  Cl. 
Ct.  346,  9  FPD  t  12  (1990)  affd  1991  U.S.  App.  LEXIS  6974 
(Apr.  24,  1991)  (no  breach  of  contract  and  recovery  for 
contractor  where  Government  did  not  recognize  from  the  charts 
it  had  compiled  that  soil  conditions  were  so  unusually 
compacted) . 

"*See  Gould  Inc.  v.  United  States,  19  Cl.  Ct.  257,  9  FPD 
5  3  (1990)  (Navy  did  not  withhold  information  on  the  amount  of 
design  work  needed  to  produce  radios) ,  vacated  and  remanded, 
1991  U.S.  App.  LEXIS  11829  (Jun.  7,  1991).  Cf .  , 
Transtechnology  Corporation,  Space  Ordnance  Systems  Division 
V.  United  States,  22  Cl.  Ct.  349,  9  FPD  ^  145  (1990)  [in  a 
contract  for  the  production  of  infrared  countermeasures 
flares,  the  Government  breached  its  duty  to  disclose  when, 
although  called  for  in  design  specifications,  the  use  of 
ground  magnesium  would  not  produce  the  desired  results  —  what 
the  Government  was  really  after  was  a  research  and  development 
contract  (at  least  in  part)];  Aulson  Roofing,  Inc.,  ASBCA 
37677,  91-2  BCA  5  23,720  (1991)  (contractor  denied  recovery 
for  claim  that  Government  had  superior  knowledge  of  wind 
conditions  at  the  jobsite  that  blew  over  the  contractor's 
trailer  on  two  occasions  —  contractor  took  no  precautions 
after  the  first  blowover) ;  and  IBI  Security  Services,  Inc.  v. 
United  States,  19  Cl.  Ct.  106,  8  FPD  5  144  (1989)  (Government 
not  liable  for  falling  to  disclose  that  a  price  adjustment 
clause  was  omitted  from  a  contract) . 

"®See  GAF  Corp.  v.  United  States,  19  Cl.  Ct.  490,  9  FPD 
1  18  (1990)  affd  1991  U.S.  App.  LEXIS  8702  (May  8,  1991)  (no 
duty  to  disclose  superior  knowledge  to  asbestos  manufacturer 
as  contractor  failed  to  show  the  Government  had  superior 
knowledge) ;  Universal  Contracting  and  Brick  Painting  Co.  v. 
United  States,  9  FPD  ^  44  (1990)  (Government  motion  for 
summary  judgment  denied  where  factual  dispute  existed  over 
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and  this  may  involve  imputing  knowledge  from  one  agency  of  the 
Government  to  another.  The  standard  rule  here  is  that  unless 
there  is  some  meaningful  connection  between  the  two  agencies, 
knowledge  will  not  be  imputed. The  predominant  view  is  to 
consider  the  totality  of  the  surrounding  circumstances  and  to 
not  impute  knowledge  absent  specific  facts  that  one  agency 


Government's  duty  to  disclose  asbestos  content  of  paint  in  a 
removal  contract);  Sanders  Construction  Co.,  IBCA  2309,  90-1 
BCA  J  22,412  (1989)  (contractor  proved  Government  withheld 
superior  knowledge  of  a  dam  which  had  not  been  properly 
maintained,  resulting  in  an  unanticipated  amount  of  sediment 
buildup);  Wilner  Construction  Co.,  ASBCA  25719,  83-2  BCA  1 
16,866  (1983);  and  P.J.  Maffei  Building  Wrecking  Corp.  v. 
United  States,  732  F.2d  913  (Fed.  Cir.  1984)  .  Finally,  there 
are  cases  that  bridge  both  the  contractor  knowledge  and  the 
Government  knowledge  areas.  See  Lionsgate  Corp.,  ENG  BCA 
5391,  5409,  5419,  5446,  91-1  BCA  ?  23,368  (1990)  (contractor 
failed  to  prove  either  that  the  Government  knew  or  that  the 
contractor  did  not  know  of  the  difficulties  in  working  with 
drain  materials  in  a  flood  control  channel  contract) . 

"’see  cases  finding  no  imputation:  Hawaii  Dredging  and 
Construction  Co.,  ASBCA  25594,  84-2  BCA  ?  17,290  (1984)  (from 
Department  of  Labor  to  Department  of  Navy  regarding  changes  to 
regulations  covering  alien  workers  on  Guam);  Unitec,  Inc., 
ASBCA  22025,  79-2  BCA  %  13,923  (1979)  (from  Army  Corps  of 
Engineers  to  Army  airfield  representatives) ;  S.T.G. 
Construction  Co.  v.  United  States,  157  Ct.  Cl.  409  (1962) 
(from  one  military  service  to  another) ;  Bateson-Stolte,  Inc. 
V.  United  States,  158  Ct.  Cl.  455,  305  F.2d  386  (1962)  (from 
Atomic  Energy  Commission  to  Army  Corps  of  Engineers) ;  and 
L' Enfant  Plaza  Properties,  Inc.  v.  United  States,  227  Ct.  Cl. 
1,  645  F.2d  886  (1981)  (from  General  Services  Administration 
to  District  of  Columbia  Redevelopment  Land  Agency) .  Cases 
finding  imputation:  J.A.  Jones  Construction  Co.,  supra  note  93 
(Army  Corps  of  Engineers  acting  like  the  construction  "agent" 
of  the  Air  Force);  LogiHetrics,  Inc.,  ASBCA  28516,  84-3  BCA  1 
17,593  (1984)  (from  one  Navy  office  to  another  where  three 
Navy  offices  possessed  the  information  and  the  contracting 
officer  knew  both  of  the  information  and  that  the  contractor 
had  requested  it);  and  Cryo-Sonics,  Inc.,  ASBCA  11483,  66-2 
BCA  f  5890  (1966)  (knowledge  of  one  Air  Force  command  imputed 
to  another  due  to  a  report  which  identified  an  engineer  in  the 
other  command) . 
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actually  knew  (or  should  have  known)  of  the  matter  at  issue. 

Imputation  arguments  can  even  cross  over  into  the  legislative 
area.  In  Intelcom  Support  Services,  Inc.,”*  the  Government's 
motion  for  summary  judgment  was  granted  where  the  contractor 
failed  to  show  a  genuine  issue  of  material  fact  that  the 
Government  knew,  prior  to  award,  of  an  impending  tax  increase. 

4 .  Detriment 

No  matter  what  the  Government  fails  to  disclose,  be  it  the 
most  vital  piece  of  information  the  contractor  needs  to 
perform,  so  long  as  the  nondisclosure  does  not  detrimentally 
affect  the  contractor,  there  can  be  no  recovery.”’  The 
contractor  has  the  burden  of  showing  that  but  for  the 
Government's  withholding  of  the  material  information  it  would 
have  altered  its  course  of  action  in  some  manner  that  would 
have  lessened  the  adverse  impact.”*’ 


”*ASBCA  36815,  90-2  BCA  %  22,767  (1990). 

"’See  Helene  Curtis  Industries,  supra  note  55  and 
Imperial  Agriculture  Corp.v.  United  States,  147  Ct.  Cl.  532 
(1959).  See  also  Nash,  supra  note  87  at  14-8,  citing  Johns- 
Manville  Corp.  v.  United  States,  13  Cl.  Ct.  72  (1987),  6  FPD 
5  105  (1987)  for  the  proposition  that  there  must  be  a  direct 
cost  impact  of  performing  the  contract  to  recover  for 
nondisclosure . 

'“See  Pacific  Western  Construction,  Inc.,  DOTCAB  1084, 
82-2  BCA  1  16,045  (1982),  recon.  denied,  83-1  BCA  1  16,337 
(1983)  and  Helene  Curtis  Industries,  supra  note  55. 
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D .  Concl us ions 


As  mentioned  earlier,  the  major  movement  in  this  area  involves 
nondisclosure  of  factual  information.  The  latest  breaking 
case  and  probably  the  "mother  of  all"  nondisclosure  cases  is 
the  recent  challenge  by  the  McDonnell-Douglas  and  General 
Dynamics  Corporations  which  have  filed  suit  in  U.S.  Claims 
Court  seeking  to  overturn  the  default  termination  on  the  $4.8 
billion  A-12  contract.*^'  Among  other  things,  the  contractors 
allege:  (1)  the  Navy  breached  its  obligation  "to  share  with 
the  Contractors  data  within  the  government's  possession  that 
were  vital  to  the  Contractors'  performance  of  the  [contract], 
to  deal  with  the  Contractors  in  good  faith,  and  to  cooperate 
and  not  to  hinder  the  contractors'  performance;"  (2)  the  Navy 
knew  the  projected  performance  of  the  A-12  would  not  meet 
contract  specifications  and  failed  to  disclose  it;  and  (3)  the 
Navy  failed  to  disclose  information  learned  from  other 
contracts  regarding  the  development  of  propulsion  systems  that 
caused  the  contractors  to  have  to  reinvent  known 
technology . Needless  to  say,  this  is  a  case  that  will  be 
around  for  quite  some  time  and  its  impact  on  the  law  in  this 
area  will  certainly  merit  attention. 

Finally,  several  points  become  apparent  after  a  review  of  the 

'^'See  55  FCR  867. 

‘”Jd. 
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affirmative  false  statement  and  nondisclosure  cases. 
Generally,  these  cases  normally  arise  out  of  misunderstandings 
or  miscommunications  —  they  simply  do  not  rise  to  the  level 
and  complexity  of  such  major  performance  disputes  as  cost  or 
pricing  issues,  delays,  terminations  and  the  like.  Most  of 
the  cases  in  this  area  can  be  traced  either  to  the  negligence 
(or  an  occasional  intentional  act)  of  one  of  the  parties  to 
the  contract.  Rare  is  the  case  where  both  sides  are  equally 
at  fault  —  if  that  happens  the  courts  and  boards  typically 
resort  to  the  traditional  rules  of  risk  allocation  and 
contract  interpretation  and  balance,  for  example,  the 
Government's  duty  to  disclose  with  the  contractor's  duty  to 
inquire, and  may  even  fall  back  on  a  joint/comparative 
negligence  analysis.  More  typically,  however,  is  the  case 
where  there  is  obvious  fault  on  one  side  —  normally,  the 
Government  has  made  an  error  in  failing  to  disclose  or  by 
disclosing  incorrect  information,  or  the  contractor  is  trying 
to  make  up  for  a  mistake  in  business  judgment.  Often  it 
appears  litigation  is  the  only  way  out  of  these  situations,  as 
once  the  claim  is  filed  and  "the  system"  takes  over  — 
litigation  takes  on  its  usual  life  of  its  own  and  the  parties 
to  the  dispute  internalize  the  issues,  losing  sight  of  what 


•“see  e.g..  Drillers,  Inc,,  supra  note  94  and  Active  Fire 
Sprinkler  Corp.,  supra  at  note  93  and  Hof  Construction,  Inc., 
GSBCA  7012,  84-3  BCA  1  17,561  (1984)  (when  Government's  duty 
to  disclose  conflicts  with  the  contractor's  duty  to  inquire, 
the  balance  is  struck  in  favor  of  disclosure) . 
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really  matters  —  the  business  aspects  of  the  process. 
Litigation  is  the  antithesis  of  good  business  —  it  is 
expensive,  time  consuming  and  often  not  productive. 
Government  agencies  need  to  continue  to  actively  pursue  the 
creation  of  an  ombudsman  position  at  all  major  procurement 
levels  or  offices  to  attempt  to  resolve  matters  before  a  claim 
is  filed,  or  shortly  thereafter.  Beyond  that,  use  of 
alternative  dispute  resolution  procedures  seems  like  the  most 
logical  option. 


'^he  issue  is  not  whether  you  win  or  lose  ...  it  is 
whether  the  Government  gets  what  it  contracted  for  on  time  and 
whether  the  contractor  gets  paid. 
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Ill .  Disclosure  of  Information  About  a  Contractor  —  To 
That  Contractor 

In  a  perfectly  logical  world,  it  would  seem  that  there  would 
be  no  reason  for  the  Government  not  to  provide  information 
about  a  contractor  to  that  contractor.  Such  disclosure  does 
two  things.  First,  it  fosters  a  spirit  of  trust  and 
cooperation  with  industry  that  might  go  a  long  way  to 
preventing  later  litigation.  Second,  disclosure  of 
information  improves  the  quality  of  the  procurement  system  by 
allowing  a  contractor  more  information  to  improve  its  future 
proposals,  thereby  improving  the  contractor's  chances  of 
gaining  award  of  the  contract  with  the  further  benefit  of 
providing  the  Government  with  an  offer  that  requires  less 
evaluative  effort. 

Unfortunately,  the  Government  does  not  always  disclose  all  the 
information  that  it  should.  This  may  be  true  for  a  variety  of 
reasons  including  not  knowing  the  "rules"  for  nondisclosure, 
misunderstanding  the  rules,  or  fear  of  compromising  the 
Government's  bargaining  position  or  the  integrity  of  the 
system.  Often,  failing  to  disclose  information  is  a  byproduct 
of  what  the  parties  tragically  perceive  to  be  an  adversarial 
process,  rather  than  a  mutually  reinforcing  arm's  length 
transaction  whereby  the  contractor  gets  money  and  the 
Government  gets  a  product  or  service.  This  chapter  examines 
particular  instances  where  information  about  a  particular 


45 


contractor  is  and  is  not  released  to  the  contractor  which  is 


the  subject  of  the  information.  The  next  chapter  deals  with 
the  disclosure  of  information  about  a  particular  contractor  to 
actual  or  potential  competing  contractors. 

A.  Responsibility  Determinations 

1.  Preaward  Survey  Information'^^ 

Preaward  surveys  are  a  tool  for  use  by  contracting  officers  to 
make  informed  responsibility  decisions . Preaward  surveys 
are  different  from  contractor  performance  assessment 
reports*^  as  they  are  objective  in  nature  and  completed 
preaward,  while  contractor  performance  assessment  reports  are 
generally  subjective  and  are  accomplished  postaward.  The 
following  is  a  guide  to  the  basics  of  preaward  surveys  and  the 
disclosure  issues  they  can  generate. 

WHAT  IS  A  PREAWARD  SURVEY?  A  preaward  survey  is  "an 
evaluation  by  a  surveying  activity  of  a  prospective 


'^*See  generally ,  Cibinic  and  Nash,  Formation  of 
Government  Contracts  (2d  ed.  1986)  at  239  -  40  and  246  and 
Ruberry  and  Arnavas,  Government  Contracts  Guidebook  (1st  ed. 
1986)  at  3-28. 

'“See  generally,  FAR  9.101,  FAR  9 . 105-1 (b) (1)  ,  and  FAR 
9.106-1(3) . 

'^See  discussion  beginning  on  page  73  infra. 
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contractor's  capability  to  perforin  a  proposed  contract."*^* 
Preaward  surveys  look  into  such  matters  as  technical 
capability,  production  capability,  quality  assurance 
capability,  financial  capability,  accounting  systems. 
Government  property  control  procedures,  transportation, 
packaging,  security,  plant  safety,  ability  to  meat  the 
delivery  schedule,  and  past  performance,'^’ 

WHO  IS  INVOLVED?  There  are  three  relevant  "who's"  here:  (1) 
who  requests  the  information  and  needs  it  in  order  to  make  a 
determination;  (2)  who  the  subject  of  the  information 
gathering  is;  and  (3)  who  does  the  gathering  of  information. 

(1)  Prior  to  making  a  responsibility  determination,  a 
contracting  officer  must  have  sufficient  information  to  ensure 
that  a  prospective  contractor  can  meet  the  responsibility 
criteria  as  set  forth  in  FAR  9.104.'^'’  The  decision  to 
conduct  a  preaward  survey  is  within  the  discretion  of  the 


'^*FAR  9.101.  This  section  further  defines  a  "surveying 
activity"  as  "the  cognizant  contract  administration  office  or, 
if  there  is  no  svtch  office,  another  organization  designated  by 
the  agency  to  conduct  preaward  surveys."  Typically,  this  is 
the  DCAA. 

'”See  Accurate  Industries,  B-232962,  89-1  CPD  f  56 
(1989);  Colt  Industries,  Inc.,  B-231213.2,  89-1  CPD  J  49 
(1989);  Delaware  Luggage  Co.  d/b/a  Casecraft,  Inc.,  B-231653, 
88-2  CPD  5  234  (1988);  and  Oertzen  &  Co.  GmbH,  B-228537,  88-1 
CPD  1  158  (1988) . 

'“FAR  9. 105-1 (a) . 
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contracting  officer.*^'  In  addition,  the  agency  is  not 
required  to  conduct  a  preaward  survey  when  the  information 
available  to  it  is  sufficient  to  allow  the  contracting  officer 
to  make  an  affirmative  responsibility  determination.'^^ 

(2)  Information  on  prospective  contractors  is  usually 
limited  to  either  the  low  bidder  or  those  offerors  having  a 
high  probability  of  award.'” 

(3)  The  survey  can  be  accomplished  by  the  contracting 
officer's  own  administration  office  in  which  case  that  office 
will  provide  the  contracting  officer  with  information  on  the 
prospective  contractor's  financial  competence  and  credit 
needs,  or,  in  the  case  where  the  surveying  activity  is  not 
involved  in  contract  administration,  the  information  will  be 
obtained  from  the  Defense  Contract  Audit  Agency  (DCAA).'”  In 
either  case  auditors  are  charged  with  providing  the 
contracting  officer  information  concerning  "the  adequacy  of 
[the  prospective  contractors]  accounting  systems,  and  these 

'^'Charl  Industries,  Inc. — Request  for  Reconsideration,  B- 

236928.2,  90-1  CPD  5  155  (1990). 

'”MDT  Corporation,  B-236903,  90-1  CPD  5  81  (1990).  See 
also  CVD  Equipment  Corporation,  B-237637,  90-1  CPD  5  259 

(1990);  Automated  Data  Management,  Inc.,  B-234549,  89-1  CPD  f 
229  (1989);  Automated  Datatron,  Inc.,  B-232048,  88-2  CPD  5  481 
(1988);  and  Enterprise  Corp. — Request  for  Reconsideration,  B- 

225385.2,  87-2  CPD  ?  75  (1987). 

'”FAR  9. 105-1 (b) (1) . 

'”FAR  9.105-l(b)  (2)  (ii)  . 
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systems'  suitability  for  use  in  administering  the  proposed 
type  of  contract."*^* 

WHEN  IS  A  SURVEY  REQUIRED?  The  contracting  officer  "shall" 
gather  information  on  the  responsibility  of  prospective 
contractors  (to  include  preaward  survey  information) 
"promptly"  after  the  opening  of  bids  or  the  receipt  of 
offers.*^  In  the  world  of  negotiated  contracts,  however,  the 
contracting  officer  can  request  such  information  even  before 
the  request  for  proposals  is  released  (commonly  done  in 
research  and  development  contracts)  . A  preaward  survey  is 
required  when  the  contracting  officer  has  insufficient 
information  to  make  a  determination  of  responsibility,  but 
should  not  be  accomplished  if  the  proposed  contract  will  be 
for  $25,000  or  less  or  will  have  a  fixed  price  of  less  than 
$100,000  and  is  for  a  commercially  available  product,  unless 
circumstances  justify  the  cost  of  the  preaward  survey.'^*  A 
preaward  survey  is  not  a  legal  prerequisite  to  a  determination 
of  responsibility.'^’ 


'«Id. 

'^FAR  9. 105-1 (b) (1) . 

'”ld. 

‘^*FAR  9. 106-1  (a)  . 

'^’Hotei  Donuts  &  Pastries,  B-227306,  87-2  CPD  J  275 

(1987)  . 
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WHERE  IS  THE  INFORMATION  OBTAINED?  The  FAR  lists  the 
following  resources  available  from  which  a  contracting  officer 
can  obtain  information  to  make  a  responsibility 
determination:*^  (1)  the  list  of  Parties  Excluded  from 
Procurement  Programs;*^*  (2)  records  and  experience  data;  (3) 
the  prospective  contractor;  (4)  preaward  survey  reports;  (5) 
any  other  relevant  sources;  and  (6)  performance  evaluation 
reports  (for  construction  contracts) . 

WHY  ARE  SURVEYS  NEEDED?:  The  basic  policy  of  the  FAR  with 
regard  to  contractor  qualifications  states  that  "[p]urchases 
shall  be  made  from,  and  contracts  shall  be  awarded  to, 
responsible  prospective  contractors  only”  and  that  award  shall 
not  be  made  "unless  the  contracting  officer  makes  an 
affirmative  determination  of  responsibility . 

The  importance  of  a  responsibility  determination  cannot  be 
understated.  It  is  a  decision  that  can  have  the  most 
devastating  effect  on  a  contractor  short  of  debarment  or 
suspension  —  nonaward  of  the  contract.  Due  to  the  drastic 
consequences  of  a  nonresponsibility  determination  and  the 
ability  of  contracting  officers  to  base  their  determination  on 

'^FAR  9. 105-1 (c) . 

'<'See  FAR  9.4. 

'^^FAR  9.103(a)  and  (b)  .  Responsibility  determinations 
can  be  made  at  any  time  prior  to  award.  Gardner  Zemke 
Company,  B-238334,  90-1  CPD  1  372  (1990). 
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a  variety  of  information  from  a  variety  of  sources,  the  FAR 
has  included  specific  guidance  on  the  disclosure  of  preaward 
information: 


(a)  Except  as  provided  in  Subpart  24.2,  Freedom  of 
Information  Act,  information  (including  the 
preaward  survey  report)  accumulated  for  purposes  of 
determining  the  responsibility  of  a  prospective 
contractor  shall  not  be  released  or  disclosed 
outside  the  Government. 

(b)  The  contracting  officer  may  discuss  preaward 
survey  information  with  the  prospective  contractor 
before  determining  responsibility.  After  award, 
the  contracting  officer  or,  if  it  is  appropriate, 
the  head  of  the  surveying  activity  or  a  designee 
may  discuss  the  findings  of  the  preaward  survey 
with  the  company  surveyed. 

(c)  Preaward  survey  information  may  contain 
proprietary  and/or  source  selection  information  and 
should  be  marked  with  the  appropriate  legend  and 
protected  accordingly . 


Contracting  officers  are  vested  with  a  wide  degree  of 
discretion  and  business  judgment  in  making  responsibility 
determinations  and  such  decisions  will  not  be  overturned 
unless  the  protester  shows  bad  faith  or  the  lack  of  a 
reasonable  basis  for  the  decision. This  area  is  ripe  for 
litigation,  but  with  some  fine  tuning  of  the  relevant  FAR 
provisions,  challenges  to  nonresponsibility  determinations 


‘^^FAR  9.105-3  (emphasis  added). 

***566  MCI  Constructors,  Inc.,  B-240655,  90-2  CPD  f  431 
(1990);  CVD  Equipment  Corp.,  supra  note  132;  Theodor  Arndt 
GmbH  &  Co.,  B-237180,  90-1  CPD  5  64  (1990);  and  Oertzen  &  Co. 
GmbH,  supra  note  129. 


based  on  preaward  surveys  can  be  avoided.  When  required,  the 
FAR  dictates  that  a  preaward  survey  be  accomplished  promptly 
after  the  opening  of  bids;'^*  however,  the  FAR  does  not 
require  (it  uses  the  term  "may”)  the  contracting  officer  to 
disclose  the  survey  results.'^  For  example,  if  a  contractor 
is  the  low  bidder  on  an  invitation  for  bids  and  the  preaward 
survey  information  is  not  favorable  to  the  extent  that  the 
contracting  officer  believes  a  nonresponsibility  determination 
is  in  order,  the  contracting  officer  is  free  to  make  that 
determination,  and  award  to  the  next  higher  bidder.  The 
result?  An  increased  procurement  cost.  As  a  practical 
matter,  contracting  officers  should  rarely  make  such  a 
decision  without  complying  with  the  discretionary  disclosure 
requirement  —  however,  this  does  not  happen  all  the  time. 
Contracting  officers  owe  it  to  their  position,  and  to  the 
public  fisc  to  take  whatever  steps  are  necessary  to  ensure 
that  the  agency  gets  the  best  deal  —  which  includes  both  the 
lowest  price  and  a  responsible  contractor.  Mandating  that 
contracting  officers  disclose  preaward  survey  deficiencies  is 
not  that  onerous  a  request.  The  vast  majority  of  cases  will 
be  a  matter  of  simply  confirming  the  known.  In  other  cases, 
the  Government  may  have  data  that  is  out  of  date‘^^,  or  in 

'"far  9. 105-1 (b) (1) . 

'"FAR  9. 105-3 (b) . 

'""Information  ...  shall  be  obtained  or  updated  on  as 
current  a  basis  as  is  feasible  up  to  the  date  of  award."  FAR 
9.105-l(b) (3) .  In  SPM  Manufacturer's  Corp.,  B-228078.2,  88-1 
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flat  error,  both  of  which  could  be  corrected  in  short  order  by 
the  contractor,  but  only  if  the  information  is  disclosed  and 
their  input  solicited.'^ 


A  recent  case  illustrates  this  point.  In  International 
Paint, as  a  result  of  a  preaward  survey  and  another  report 
on  the  status  of  the  contractor's  current  contract,  the 
contracting  officer  found  the  contractor  to  be  nonresponsible. 
The  GAO  reiterated  the  oft-cited  rule  that  "the  burden  is  on 
the  contractor  to  demonstrate  affirmatively  that  it  is 
responsible. This  puts  the  contractor  in  the  precarious 
position  of  not  knowing  what  negative  ammunition  the 
contracting  officer  has  concerning  its  responsibility  (since 


CPD  1  370  (1988)  the  GAO  held  that  where  preaward  survey 
information  was  five  months  old  and  contained  a  number  of 
deficiencies,  the  agency  should  reevaluate  its 
nonresponsibility  determination. 

'^^Contractors  should  not  be  allowed  the  full  procedural 
due  process  rights  that  attach  when,  for  example,  a 
nonresponsibility  determination  is  based  on  the  contractor's 
integrity.  See  generally  the  discussion  below  at  page  62.  It 
is  clear  that  a  protester's  right  to  procedural  due  process 
does  not  require  advance  disclosure  of  preaward  survey  results 
or  an  opportunity  for  the  contractor  to  defend  its  position 
where  the  information  is  used  to  find  the  protester  not 
responsible  for  a  single  procurement  [Technical  Ordnance, 
Inc.,  B-236873,  90-1  CPD  ^  73  (1990)];  however,  due  process 
rights  will  attach  if  there  is  an  indication  of  de  facto 
debarment  or  suspension.  Omni  Analysis;  Department  of  the 
Navy — Requests  for  Reconsideration,  B-23372.2  &  B-23372.3,  89- 
2  CPD  1  73  (1989) . 

'^’International  Paint  USA,  Inc.,  B-240180,  90-2  CPD  1  349 
(1990) . 

citing  Becker  and  Schwindenhammer  GmbH,  B-225396, 
87-1  CPD  I  235  (1987)  . 
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the  duty  to  disclose  is  discretionary)  ,  yet  bearing  the  burden 
of  affirmatively  proving  its  responsibility.'*'  In  this  case 
the  contractor  protested  that  the  agency  relied  on  "inaccurate 
information  and  conclusions  in  the  pre-award  survey,"'”  and 
the  contracting  officer  contended  that  "the  contractor  failed 
to  convince  the  contracting  officer  that  proper  corrective 
measures  had  been  taken  to  prevent  repetition  of  those 
problems  on  this  procurement."'”  Although  the  GAO  found  that 
the  contracting  officer  correctly  determined  the  contractor  to 
be  nonresponsible,  the  smarter  approach  for  any  contracting 
officer  when  confronted  with  the  possibility  of  making  a 
nonresponsibility  determination  would  be  to  offer  and  allow 
the  contractor  an  opportunity  to  address  the  issues.  After 
all,  assuming  reducing  down  the  number  of  protests  is  a  goal 
of  the  Government,  disclosing  this  type  of  information  at  the 
outset  may  not  foreclose  every  possibility  of  a  protest,  but 
it  certainly  would  be  a  significant  step  in  the  right 


'*'See  MCI  Constructors,  B-240655,  90-2  CPD  ^  431  (1990), 
where  the  GAO  stated  that  a  contracting  officer  can  still 
consider  default  terminations  over  two  years  old  when  making 
a  responsibility  determination.  The  key  is  whether  the 
contractor  possesses  the  current  ability  to  perform. 

'”5ee  supra  note  149.  For  another  case  where  a  protest 
was  sustained  because  the  Government  relied  on  erroneous  data 
in  a  preaward  survey,  see  Fairchild  Communications  & 
Electronics  Company,  B-223917,  86-2  CPD  1  633  (1986). 

'^^International  Paint  seems  to  extend  the  affirmative 
duty  to  demonstrate  responsibility  so  far  as  to  require  the 
contractor  to  disclose  any  and  all  possible  prior  performance 
problems  and  fully  explain  why  and  how  those  problems  will  not 
be  repeated. 
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direction.**^ 


On  the  other  hand,  consider  the  case  of  Ingenieria  Y 
Construcciones  Omega  There,  following  an  award 
recommendation  by  the  preaward  survey,  the  contracting  officer 
made  a  "direct  request  to  the  firm  for  information  showing 
that  it  had  the  technical  capability  to  perform  and  that  it 
met  the  other  responsibility  standards  set  forth  in  [FAR 
9. 104-1], The  contractor  responded  with  what  it 
considered  to  be  the  necessary  financial,  subcontracting, 
licensing  and  other  data  which  the  contracting  officer 
determined  to  be  insufficient  to  support  a  finding  of 
responsibility  and  awarded  to  the  next  low  bidder.  This  case 
illustrates  a  number  of  things.  First,  it  is  an  excellent 
example  of  a  contracting  officer  who,  in  the  face  of  an  award 
recommendation  by  the  preaward  survey,  made  written  inquiries 
to  a  contractor  before  making  a  responsibility  determination, 
giving  the  contractor  an  opportunity  to  justify  its 
performance  capability.  Second,  it  gives  one  an  idea  of  what, 

‘^'in  a  conversation  on  June  12,  1990,  Mr  Edmund  Miarecki, 
DLA-G,  Defense  Logistics  Agency  (DLA)  Office  of  the  General 
Counsel,  indicated  that  there  is  no  set  policy  in  DLA  on  the 
release  of  preaward  survey  information.  He  sees  no  reason  why 
these  reports  are  not  available  to  the  subject  of  the  survey 
(absent  any  accompanying  recommendations)  prior  to  award.  On 
the  other  hand,  he  indicated  that  the  information  should  be 
released  postaward  only  pursuant  to  requests  under  the  Freedom 
of  Information  Act  (5  U.S.C.  S  552). 

*”B-241043,  90-2  CPD  1  524  (1990). 

'»Id. 
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as  a  minimum,  should  be  required  when  requesting  information 
from  a  contractor  in  order  to  make  a  responsibility 
determination.  Here,  as  noted,  the  contracting  officer  went 
out  with  a  very  broad  request  —  in  essence  asking  the 
contractor  to  show  why  it  is  responsible.  Should  the 
Government  have  disclosed  its  specific  areas  of  concern?  It 
surely  would  never  hurt  to  direct  a  contractor ' s  attention  to 
the  matters  of  import.  Third,  and  lastly,  bear  in  mind  that 
no  matter  what  a  contracting  officer  does,  it  cannot  foreclose 
a  contractor  from  protesting;  however,  as  in  this  case,  if  the 
contracting  officer  discloses  to  a  contractor  that  the  agency 
is  having  a  problem  with  the  firm's  responsibility,  the 
contractor  is  on  notice  and  there  is  no  question  that  the 
contractor  must  affirmatively  justify  its  responsibility.  As 
the  GAO  put  it,  "[a]lthough  the  Commission  did  not  specify 
precisely  what  types  of  information  it  required  to  determine 
[the  contractor's]  technical  capability  to  perform  [the] 
contract,  its  request  for  technical  capability  information  was 
sufficient  to  permit  [the  contractor]  to  respond  with  relevant 
information."**’  The  contractor  argued  that  the  contracting 
officer  should  have  specifically  discussed  those  deficient 
areas  with  it  prior  to  rejection;  however,  the  GAO  refused  to 
go  that  far.***  No  doubt,  the  ability  of  a  contracting 


**’Jd. 

***Jd.  citing  Theodor  Arndt  GmbH  &  Co.,  supra  note  144. 
Note  that  if  a  contractor  is  deemed  nonresponsible  based  on  a 
preaward  survey  recommendation,  the  contractor  can  offer  new 


56 


officer  to  submit  a  written  request  as  used  here  and  to  follow 
it  up  with  preaward  discussions  of  responsibility  will 
oftentimes  be  a  function  of  the  time  constraints  for  the 
particular  procurement.**’  The  question  really  is  where  you 
can  best  afford  the  time.‘“  If  time  is  taken  preaward  it  may 
go  far  in  averting  later  litigation  or  at  least  foreclosing 
the  possibility  that  a  protester  will  prevail  on  the  issue. 
The  bottom  line:  If  the  interest  is  protest  avoidance,  full 
disclosure  of  deficiencies  at  this  stage  is  advisable. 


The  GAO  has  gone  so  far  in  limited  circumstances  to  impose  on 
the  Government  this  duty  to  inquire  of  the  contractor  in  the 


information  which  may  be  considered  by  the  agency  (time 
permitting) ,  but  such  evidence  must  be  fairly  scrutinized  to 
see  if  it  refutes  the  earlier  negative  indications  on  which 
the  nonresponsibility  determination  was  made.  Eagle  Bob  Tail 
Tractors,  Inc.,  B-232346.2,  89-1  CPD  ?  5  (1989). 

'*’ln  Creative  Systems  Electronics,  Inc.,  B-235388.2,  89-2 
CPD  1  175  (1989) ,  as  part  of  a  responsibility  determination, 
the  agency  requested  supplier  and  banking  information  from  a 
prospective  contractor  which  failed  to  provide  it  by  the 
deadline  imposed  by  the  agency.  In  upholding  the 
nonresponsibility  determination,  the  GAO  held  that  one  week 
was  sufficient  time  to  allow  the  contractor  to  assemble  this 
information  and  present  it  to  the  agency.  Whether  a 
contractor  has  sufficient  time  to  provide  information  must  be 
fact  specific.  Contractors  should  normally  be  able  to  respond 
to  certain  requests  for  information  in  less  than  one  week. 
Again,  all  this  depends  upon  how  r'’r"h  time  the  contracting 
officer  has  to  get  the  procurement  off  the  ground  and  to  a 
lesser  degree  the  difference  in  price  between  the  lowest  and 
next  low  bidder/of feror . 

‘“The  GAO  has  sanctioned  premature  preaward  surveys  as  a 
means  of  reducing  the  amount  of  time  required  to  award  a 
contract.  Pyrotechnics  Industries,  Inc.,  B-221886,  86-1  CPD 
5  505  (1986)  and  T.  Warehouse  Corporation,  B-217111,  85-1  CPD 
1  731  (1985) . 


In  Data  Preparation  it  was  held 


preaward  survey  stage . 
that  the  survey  report  findings  were  not  supported  where  (1) 
the  nonresponsibility  determination  was  based  in  part  on  the 
prospective  contractor's  failure  to  provide  equipment  and 
facilities  information  in  its  proposal;  (2)  there  was  no 
direct  request  for  information  from  the  agency;  and  (3)  the 
contractor  had  the  information  readily  at  hand.‘“ 

In  the  final  analysis,  the  critical  factor  here  is  the 
discretion  of  the  contracting  officer.'*^  There  is  a  tension 
between  the  contracting  officer's  discretion  to  rely  (or  not 
rely)  on  the  results  of  a  preaward  survey  in  making  a 
responsibility  determination  where  the  determination  may  be 


'*‘Data  Preparation,  Inc.,  B-233569,  89-1  CPD  J  300 
(1989).  See  also  SPM  Manufacturing  Corp. ,  B-228078.2,  88-1 
CPD  I  370  (1988)  and  Dyneteria,  Inc.,  B-211525,  83-2  CPD  1  654 
(1983)  . 

Supra  note  161. 

i*3The  discretion  of  the  contracting  officer  and  other 
procurement  officials  is  at  the  heart  of  many  Government 
disclosure  issues.  Unfortunately,  that  discretion  is  not 
always  exercised  properly.  See  Fastrax,  Inc.,  B-232251.3,  89- 
1  CPD  J  132  (1989),  where  the  contracting  officer,  having 
determined  the  contractor  to  be  nonresponsible,  referred  the 
determination  to  the  Small  Business  Administration.  The  GAO 
held  that  "there  is  no  requirement  that  a  contracting  agency 
submit  information  in  its  possession  tending  to  show  that  a 
firm  is  responsible,  since  the  burden  is  on  the  firm  to  prove 
through  its  COC  [Certificate  of  Competency]  application  that 
it  is  responsible.  R.S.  Data  Systems.  65  Comp.  Gen.  74 
(1985),  85-2  CPD  f  588,  aff 'd  65  Comp.  Gen  132  (1985),  85-2 
CPD  1  687." 
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unreasonable  if  it  is  not  based  on  accurate  information 


IM 


and  the  contracting  officer's  discretion  to  base  a 
determination  of  nonresponsibility  upon  the  evidence  in  the 
record  without  affording  an  offeror  the  opportunity  to  explain 
or  otherwise  defend  against  the  evidence  since  there  is  no 
requirement  that  an  offeror  be  advised  of  the  determination  in 
advance  of  the  award. Put  simply,  how  can  a  contracting 
officer  insure  accuracy  of  the  data  without  discussing 
deficiencies  with  the  prospective  awardee?  Nonetheless,  the 
GAO  continues  to  endorse  the  broad  discretion  of  the 
contracting  officer.  In  American  Systems  Corporation/^  the 
preaward  survey  team  recommended  American  not  be  awarded  the 
contract  as  it  lacked  the  technical  and  production 
capabilities  to  perform.  Specifically  the  team  found  American 
was  deficient  in  the  following  areas:  (1)  the  number  of 
qualified  technicians;  (2)  inadequate  arrangements  for  parts 
and  service;  (3)  inadequate  testing  plans  and  equipment;  (4) 
inadequate  purchasing  methods;  and  (5)  failure  to  understand 
stock  procedures.'*’  The  GAO  upheld  the  nonresponsibility 
determination  despite  the  facts  that  (1)  the  preaward  survey 

‘^See  BMY,  Division  of  Harsco  Corporation,  B-233081  &  B- 
233081.2,  89-1  CPD  5  67  (1989),  citing  Fairchild 
Communications  &  Electronics  Co.,  B-223917,  86-2  CPD  1  633 
(1986) . 

'“see  BMY,  Division  of  Harsco  Corporation,  supra  note 
164,  citing  Oertzen  &  Co.  GmbH,  supra  note  129. 

'“B-234449,  89-1  CPD  ^  537  (1989). 
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team  spent  only  three  hours'**  on  its  investigation;  (2)  the 
team  refused  to  permit  the  contractor  to  give  a  full  overview 
presentation  of  its  corporate  capabilities;  and  (3)  the  team 
deviated  substantially  from  its  published  agenda.'*’  This  is 
a  solid  example  of  a  situation  where  the  contracting  officer 
may  be  on  solid  legal  ground  for  making  a  nonresponsibility 
determination,  but  should  have  refrained  from  doing  so  without 
at  least  adhering  to  the  agenda  planned  for  the  team  visit. 
Contracting  officers  acting  with  this  type  of  disregard  can 
expect  to  draw  a  protest  every  time. 

Contracting  officers  also  have  the  authority  to  mandate  a 
second  preaward  survey  or  review  a  nonresponsibility 
determination  if  (1)  there  is  ample  time,  and  (2)  there  is  "a 
material  change  in  a  principal  factor  on  which  the 
determination  is  based.”'™  Again,  how  is  the  contracting 
officer  going  to  know  if  there  is  such  a  material  change 
absent  full  disclosure  to  and  interaction  with  the  prospective 
contractor? 

Another  situation  where  disclosure  of  preaward  survey 

'**Cf.  Oertzen  &  Co.  GmbH,  supra  note  129  where  the  survey 
lasted  90  minutes. 

"^Id. 

'™Camel  Manufacturing  Company  —  A  Request  for 
Reconsideration,  B-218473.4,  85-2  CPD  ?  327  (1985).  See  also 
C.F.R.  Services,  Inc.,  et.  al.,  84-2  CPD  f  459  (1984)  and 

cases  cited  therein. 
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information  can  keep  a  contracting  officer  out  of  trouble 
concerns  affiliates. Not  long  ago  the  Army  made  a 
nonresponsibility  determination  on  one  contractor  based 
entirely  on  negative  reports  of  another  contractor.'^  The 
preaward  survey  stated  that  the  prospective  contractor's  past 
performance  record  was  unsatisfactory  and  then  for  evidence 
provided  documentation  of  prior  inefficiencies  on  a  different 
contractor.  The  Army  made  two  losing  arguments.  First,  it 
contended  that  regardless  of  the  accuracy  of  the  preaward 
survey  report  the  contracting  officer  was  entitled  to  rely 
upon  it,  and  second,  that  reliance  on  the  report  was 
reasonable  because  the  two  contractors  were  affiliated  by 
virtue  of  common  management.  Had  the  contracting  officer, 
prior  to  making  a  nonresponsibility  determination,  contacted 
the  prospective  contractor,  this  protest  could  have  been 
avoided. 


2.  Disclosure  and  De  Facto  Debarments  and 
Suspensions 

Rare  are  the  issues  in  the  field  of  federal  procurement  that 
reach  constitutional  dimensions.  This  is  one.  In  keeping 
with  the  theme  of  this  paper,  it  is  necessary  to  examine  this 


'^'5ee  FAR  19.101  for  a  definition  of  "affiliates." 

‘^Decker  and  Company;  Baurenovierungsgesellschaft, 
m.b.H.,  B-22087;  B-220808;  B-220809;  B-220813;  and  B-220817, 
86-1  CPD  i  100  (1986)  . 
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issue  from  the  viewpoint  of  the  Government's  duty  to  disclose. 
As  a  matter  of  semantics,  this  duty  can  be  viewed  as  the 
equivalent  of  providing  notice,  which,  in  turn,  is  an 
inexorable  part  of  constitutional  due  process.’’^  On  the  one 
hand,  the  Comptroller  General  has  held  that  "except  in  cases 
amounting  to  debarment  or  suspension,  a  party's  right  to 
procedural  due  process  does  not  require  the  advance  disclosure 
of  pre-award  survey  results  or  an  opportunity  for  the 
contractor  to  defend  its  position,  because  a  contracting 
officer's  procurement  responsibility  determination  is  in  the 
nature  of  an  administrative  decision  and  not  a  judicial 
one."'’"'  On  the  other  hand,  it  is  clear  that  the  Government 
must  provide  due  process  in  cases  of  formal  debarment  and 


'”Due  process  is  not  a  static  concept;  rather,  it  is 
flexible  and  requires  procedural  protections  indicated  by  the 
circumstances.  Morrissey  v.  Brewer,  408  U.S.  471,  481  (1972). 
Consequently,  whether  agency  procedures  meet  the 
constitutional  requirements  for  due  process  varies  based  on 
the  Governmental  and  private  interests  concerned.  Mathews  v. 
Eldridge,  424  U.S.  319,  334  (1976).  Cf .  ,  Conset  Corp.  v. 
Community  Services  Administration,  655  F.2d  1291  (D.C.  Cir. 
1981)  (some  type  of  hearing  and  notice  are  required  to  meet 
constitutional  due  process  requirements) . 

'^♦Technical  Ordnance,  Inc.,  B-236873,  90-1  CPD  5  51 
(1990),  request  for  reconsideration  denied,  B-236872.3,  90-1 
CPD  5  361  (1990).  In  that  case  the  GAO  concluded  that  since 
the  nonresponsibility  determination  was  based  on  the 
contractor's  unsatisfactory  ratings  in  the  area  of  technical 
ability,  production  capacity,  quality  assurance,  plant 
security  and  manufacturing  safety  and  since  the  protest 
concerned  only  a  single  procurement  without  indication  of 
debarment  or  suspension,  there  was  no  violation  of  the 
contractor's  due  process  rights. 
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suspension;’’^  however,  the  issue  here  is  the  amount  of  due 
process  required  in  those  instances  when  no  formal  debarment 
or  suspension  procedures  have  been  initiated,  yet  a 
nonresponsibility  determination  has  been  made  on  the  basis  of 
integrity.  The  seminal  case  in  this  area  is  Old  Dominion 
Dairy  Products,  Inc  v.  Secretary  of  Defense.^'’^  This  case 
involved  a  dairy  products  supplier,  Old  Dominion  Dairy 
Products,  Inc.  (ODDPI) ,  that  directed  almost  100  percent  of 
its  operations  at  obtaining  Government  contracts  to  supply 
milk  products  to  overseas  U.S.  military  bases.  As  a  result  of 
a  contract  awarded  to  ODDPI  in  1974  for  which  it  claimed  to  be 
in  a  "loss  position,"  a  Defense  Contract  Audit  Agency  (DCAA) 
audit  was  initiated  which  concluded  there  were  "irregularities 
[that]  indicate [d]  an  unsatisfactory  record  of  integrity."'” 
Subsequently,  ODDPI  bid  on  an  $8.7  million  contract  in  Okinawa 
for  which  it  was  determined  to  be  the  low  responsive  bidder 
and  would  have  received  the  award  but  for  the  fact  that  it  was 
determined  to  be  nonresponsible  based  upon  the  findings  of  the 
audit  report.  Almost  simultaneously,  ODDPI  lost  a  $1.2 

'”See  FAR  9.406-3 (b)  (debarment)  and  9.407-3 (b) 
(suspension).  See  also  Gonzalez  v.  Freeman,  334  F.2d  570 
(D.C.  Cir.  1964)  (formal  debarment)  and  Horne  Brothers,  Inc. 
V.  Laird,  463  F.2d  1268  (D.C.  Cir.  1972)  (formal  suspension). 

”®631  F.2d  953  (1980),  hereinafter  referred  to  as  ”Old 
Dominion . " 

'”Jd.  at  956-957.  As  to  the  validity  of  these 
"irregularities"  the  court  noted  that  "it  appear[ed]  that  the 
foundation  of  [the  audit]  report  was  that  Old  Dominion  had 
advantageously  used  a  poorly  drawn  or  ambiguous  contract." 
Id.  at  n.  6. 
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million  contract  in  Yokohama  for  the  same  reason.  Old 
Dominion  filed  suit  in  United  States  District  Court  for  the 
District  of  Columbia  alleging  the  Government  had  denied  it  due 
process  of  law.  That  court  "summarily  concluded  that  ODDPI's 
due  process  claim  was  'without  merit. In  reversing  the 
District  Court,  the  Circuit  Court  emphasized  the  fact  that 
"[n]o  notice  of  any  kind  was  ever  given  to  Old  Dominion  that 
its  responsibility  was  even  in  issue.  The  court 
considered  the  Governmental  interests  of  conducting  business 
"effectively  and  efficiently"  and  of  avoiding  the  "crippling 
effect"  of  imposing  strict  due  process  requirements  for  all 
unsuccessful  contractors  and  held  that 


This  requirement  to  give  notice  will  impose 
absolutely  no  burden  on  the  Government.  Since  a 
determination  that  a  contractor  lacks  integrity  may 
not  be  made  without  reference  to  specific  charges 
or  allegations,  it  will  impose  no  burden  on  the 
Government  to  notify  the  contractor  of  those 
charges.  In  so  doing,  the  contractor  will  at  least 
have  the  opportunity  to  explain  its  actions  before 
adverse  action  is  taken.  In  this  way,  a  simple 
misunderstanding  or  mistake  may  be  clarified  before 
significant  injury  is  done  to  both  the  Government 


'’*Id.  at  959.  The  lower  court  opinion  is  Old  Dominion 
Dairy  Products,  Inc.  v.  Harold  Brown,  471  F.Supp.  300  (1979). 

'™Jd.  (footnote  omitted) .  The  omitted  footnote  refers  to 
the  fact  that  there  was  no  evidence  in  the  record  indicating 
ODDPI  had  been  informed  of  the  results  of  the  audit.  Id.  at 
n.  14.  It  is  doubtful  whether  Old  Dominion  would  have 
prevailed  in  this  case  had  the  audit  report  been  disclosed. 
In  fact,  had  the  Government  provided  ODDPI  with  a  copy  of  the 
report,  in  all  likelihood,  the  "irregularities"  could  have 
been  resolved  to  the  satisfaction  of  both  parties,  resulting 
in  the  award  of  the  contracts  to  Old  Dominion  and  substantial 
savings  to  the  Government  of  nearly  $1.5  million! 
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and  the  contractor. 


We  do  not  suggest  that  the  Government  was  required 
to  afford  the  contractor  any  type  of  formal 
hearing.  **“ 

Old  Dominion  stands  for  two  propositions.  First  (and 
foremost)  that  an  ounce  of  disclosure  can  be  worth  a  pound  of 
litigation.  Second,  that  a  prospective  Government  contractor 
has  a  right  to  receive  notice  of  any  allegations  regarding  its 
integrity  prior  to  denying  it  more  than  one  contract.  One 
would  think  that  the  holding  in  this  case  would  have  found  its 
way  into  the  FAR  by  now.**'  It  has  not.  To  date,  only  the 
General  Services  Administration  requires  its  contracting 
officers  to  notify  prospective  contractors  by  letter  of  the 
basis  for  a  nonresponsibility  determination  so  as  to  "provide 
the  offeror  with  the  opportunity  to  cure  the  factors  that  lead 
[sic]  to  the  nonresponsibility  determination  prior  to  the 


‘**’ld.  at  968  (footnotes  omitted,  emphasis  in  original)  . 
Specifically,  in  this  case,  the  court  seems  to  indicate  that 
notice  would  have  been  sufficient  had  the  Government  provided 
ODDPI  with  the  reasons  for  the  nonresponsibility  determination 
on  the  Okinawa  contract  at  the  same  time  it  was  provided  to 
the  contracting  officer  considering  the  Yokohama  contract. 
With  regard  to  the  avoidance  of  injury  to  both  parties,  see 
supra  note  179. 

‘*'lndeed.  Professor  Nash  has  advocated  this  on  more  than 
one  occasion.  See  Nash,  Integrity  Based  Nonresponsibility 
Determinations;  Why  Keep  the  CO  in  the  Dark?,  1  N  &  CR  5  45 
(June  1987).  Professor  Nash's  point  is  well  taken  that 
contracting  officers  need  to  be  made  aware,  via  regulation,  of 
the  outcome  of  Old  Dominion.  See  also,  Postscript;  The  Due 
Process  Requirement  in  Responsibility  Determinations ,  4  N  &  CR 
f  7  (January  1990) . 
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submission  of  offers  in  response  to  future  solicitations.*” 
Even  so,  this  regulation  does  not  allow  for  the  correction  of 
a  wrongful  nonresponsibility  determination  for  the  present 
procurement.  A  contractor's  only  recourse  would  be 
litigation,  a  step  rendered  unnecessary  by  the  preaward 
disclosure  of  derogatory  responsibility  information.'” 


What  was  at  least  implicit  in  Old  Dominion  was  made  clear  in 
a  recent  GAO  decision.'”  The  Comptroller  General  in  Energy 
Management  Corp.  held  that  Old  Dominion  and  its  progeny*” 
applied  to  integrity  nonresponsibility  determinations  that 
involved  more  than  one  contract  resulting  in  a 
nonresponsibility  determination.  In  this  case  the  Army  Corps 
of  Engineers  found  Energy  Management  Corporation  (EMC) 
nonresponsible  based  on  a  preaward  survey  which  indicated  the 
president  of  the  company  was  under  investigation  for  theft. 


*”GSAR  509.105-3,  Disclosure  of  Preaward  Information 
(emphasis  added) . 

‘”As  mentioned  earlier,  the  FAR  puts  the  burden  of 
persuasion  on  the  contractor  to  establish  its  responsibility  - 
including  establishment  of  an  acceptable  record  of 
integrity.  FAR  9.103(b)  and  9.104-I(d).  It  is  ludicrous  to 
require  prospective  contractors  to  "defend"  their  business 
integrity  when,  due  to  the  nondisclosure  of  preaward  survey 
information  and  the  like,  the  contractor  has  no  idea  that  its 
responsibility  is  at  issue. 

'^Energy  Management  Corp.,  B-234727,  89-2  CPD  f  38 
(1989)  . 

'”See,  e.g.,  ATL,  Inc.  v.  United  States,  3  Cl.  Ct.  259 
(1983)  and  V i k t or i a - S cha e f e r  International 
Speditionsgesellschaft  mbH  &  Co.  v.  U.S.  Dept  of  the  Army,  659 
F.  Supp.  85  (D.D.C.  1987). 
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product  substitution,  and  fraud  on  another  Government 
contract.  In  upholding  the  contracting  officer's 
nonresponsibility  determination,  the  Comptroller  General 
stated  that  "[t]he  instant  protest  involves  only  one 
procurement,  however,  and  EMC  has  not  argued  that  it  has  been 
deprived  of  other  contracts."*** 


While  it  appears  that  information  supporting  a 
nonresponsibility  determination  should  always  be  disclosed 
prior  to  award,  there  is  at  least  one  instance  where  this  may 
not  be  required.  An  example  is  Frank  Cain  &  Sons,  Inc.^*^ 
where  the  Army  found  the  contractor  nonresponsible  due  to  an 
unsatisfactory  record  of  integrity  based  on  an  interim 
criminal  investigation  report  which  it  did  not  release  to  the 


‘*‘ld.  As  to  what  level  of  proof  would  be  required  of  a 
protester  to  argue  that  it  has  been  deprived  of  other 
contracts  short  of  actual  nonaward  has  not  been  determined. 
Presumably,  contractors  will  have  to  wait  for  a  second 
nonresponsibility  determination  to  have  standing  to  assert  a 
de  facto  debarment/suspension  absent  stigmatizing  talk  or  a 
statement  that  the  nonresponsibility  determination  applied  to 
a  future  contract.  See  Nash,  4  N  &  CR  7,  supra  note  181 
analyzing  Conset  Corp.  v.  Community  Services  Administration, 
655  F.2d  1291  (D.C.  Cir.  1981)  (stigmatizing  effect  of  an 
internal  memorandum  regarding  a  potential  conflict  of 
interest) ;  Coleman  American  Moving  Services,  Inc.  v. 
Weinberger,  716  F.Supp.  1405  (M.D.  Ala.  1989)  (indictment  not 
stigmatizing)  and  Related  Industries,  Inc.  v.  United  States, 
2  Cl.  Ct.  517  (1983)  (de  facto  debarment  where  contracting 
officer  stated  contractor  would  receive  no  future  Government 
contracts) .  See  also  Leslie  and  Elliott  Co.  v.  Garrett,  B- 
237190  &  B-237192,  90-1  CPD  f  100  (1990)  rev'd  732  F.Supp.  191 
(D.D.C.  1990)  (statement  and  conduct  of  agency  can  each 
independently  establish  de  facto  debarment) . 

‘“’Request  for  Reconsideration,  B-236893.2,  90-1  CPD  1  516 
(1990) . 
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contractor  prior  to  award.  After  reaffirming  its  decision  in 
Energy  Management  Corp.,  the  Comptroller  General  asserted  that 
"such  [criminal]  report  information  may  be  used  as  the  basis 
of  a  nonresponsibility  determination  without  the  conduct  of  an 
independent  investigation  by  the  contracting  officer  to 
substantiate  the  accuracy  of  the  report."'**  There  is  no 
reason  in  these  instances  to  require  a  contracting  officer  to 
disclose  criminal  investigative  reports  to  a  prospective 
contractor  that  is  the  subject  of  the  investigation  where  the 
information  in  the  report  has  been  compiled  by  an  independent 
criminal  investigation  separate  from  the  contracting  function. 
This  is  not  a  case  like  Old  Dominion  where  the  source  of  the 
derogatory  information  was  an  audit  report  requested  by  the 
contracting  center,  and  where  the  contract  price  analyst  for 
the  existing  contract  was  detailed  to  the  DCAA  audit  team  to 
assist  with  the  audit.'*’  Nor  is  it  a  case  where  the  negative 
nonresponsibility  data  came  from  a  preaward  survey.'’® 
However,  Professor  Cibinic  maintains  that  even  criminal 
investigative  information  may  be  releasable  preaward'’'  —  a 
concept  that  idealistically  should  work,  provided  there  is  an 


'»»Id. 

'*’See-  supra  note  176  at  956. 

'**506  Energy  Management  Corp.,  supra  note  184. 

'’'See  Cibinic,  Keeping  Audit  Reports  Away  From  the 
Audi  tee:  What  You  Don’t  Know  Can  Hurt  You,  4  N  &  CR  f  21 
(April  1990) . 
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exception  for  the  unanticipated. 


Despite  the  lack  of  guidance  in  the  FAR,  contracting  officers 
seem  to  be  getting  the  message  that  disclosure  of  these 
matters  is  not  as  painful  as  they  once  thought,  even  when 
criminal  investigation  information  is  disclosed.  In  Cubic 
Corporation  v  Cheney'^^  an  Air  Force  contracting  officer  found 
Cubic  nonresponsible  based  upon  her  consideration  of  two 
redacted  search  warrant  affidavits  intimating  that,  in 
conjunction  with  the  subject  procurement,  a  Cubic  consultant 
bribed  the  then-Assistant  Secretary  of  the  Air  Force  for 
Tactical  Warfare  Systems.  Cubic  alleged  a  violation  of  its 
due  process  rights.  The  court  inappropriately  cited  to  Old 
Dominion  (as  there  was  no  evidence  or  allegation  that  the 
nonresponsibility  determination  here  would  extend  to  any  other 
procurements),'’^  but  nonetheless  held  that  Cubic  had  been 


‘”FAR  9.103  cloaks  the  contracting  officer  with  the 
discretion  needed  to  exercise  good  business  judgment  in  making 
these  determinations.  See  also  Frank  Cain  &  Sons,  Inc.,  supra 
note  187,  and  Americana  de  Comestibles  S.A.,  B-210390,  84-1 
CPD  1  289  (1984)  (nonresponsibility  determinations  are  matters 
to  be  decided  by  contracting  officers  and  the  GAO  will  not 
question  such  decisions  absent  a  clear  showing  that  it  lacked 
a  reasonable  basis) .  That  a  contracting  officer  does  not 
inform  a  prospective  contractor  of  the  reason[s]  for  the 
nonresponsibility  determination  prior  to  award  is  not  a  clear 
showing  that  the  decision  lacks  a  reasonable  basis. 

'”35  CCP  f  75703  (D.D.C.  1989),  rev'd  on  other  grounds, 
914  F.2d  1501  (D.C.  Cir.  1990). 

'”Jd.  at  82,896.  That  there  was  no  de  facto  debarment  or 
suspension  is  made  even  more  clear  as:  (1)  the  contracting 
officer  stated  explicitly  in  her  notification  to  Cubic  that 
the  nonresponsibility  determination  only  applied  to  the 
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afforded  due  process  because  the  contracting  officer 
immediately  notified  Cubic  of  the  nonresponsibility 
determination  after  it  was  made  and  the  Air  Force  agreed  to 
delay  award  pending  further  investigation-  The  contracting 
officer  reaffirmed  her  nonresponsibility  determination  17  days 
later  and  award  was  made  to  the  contractor  next  in  line. 
Certainly,  the  contracting  officer  did  not  have  to  inform 
Cubic  of  the  reasons  for  the  nonresponsibility  determination 
prior  to  award  much  less  allow  it  17  days  to  cure.  That  she 
did  in  no  way  compromised  the  procurement  or  the  integrity  of 
the  system  and  the  issue  was  never  raised  on  appeal. 

Finally,  the  question  has  been  asked  as  to  whether  the  rule  in 
Old  Dominion  might  apply  to  those  situations  where  an  offeror 
is  deemed  nonresponsible  based  on  reasons  other  than 
integrity.’’*  Probably  not.  In  one  case,”*  a  contractor  was 
determined  to  be  nonresponsible  for  two  contemporaneous 
construction  contracts  based  upon  an  Army  criminal 
investigative  report  that  found  the  contractor  had  improperly 
substituted  materials  in  an  earlier  contract.'”  Although  the 

subject  procurement  and;  (2)  Cubic  was  awarded  a  like  contract 
at  another  base  just  two  days  after  award  of  this  contract. 
Id. 

‘•^See  Nash,  4  N  &  CR  f  7,  supra  note  181. 

'^Becker  and  Schwindenhammer ,  supra  note  150. 

'”The  contractor  alleged  that  it  was  a  mistake  and  that 
the  contractor  itself  discovered  the  error  and  corrected  it  at 
no  cost  to  the  Government  —  the  criminal  investigation  did 
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contractor  protested  that  the  contracting  officer  based  the 
nonresponsibility  determination  on  the  lack  of  integrity,  and 
thus,  should  have  triggered  the  right  to  procedural  due 
process,  the  record  indicated  that  the  nonresponsibility 
determinations  were  not  based  on  integrity;  rather,  they  were 
based  on  doubts  concerning  the  contractor's  ability  to 
implement  quality  assurance  measures,  management  and  past 
performance.”*  Despite  the  undercurrents  of  integrity 
mentioned  in  the  opinion,  the  Comptroller  General  found  that 
there  was  no  de  facto  debarment  or  suspension.  Like  Old 
Dominion,  this  case  involved  contemporaneous  nonresponsibility 
determinations,  but  came  to  the  opposite  conclusion.'” 

3 .  Preaward  Use  of  Performance  Data 


The  advent  of  the  computer  age  has  brought  with  it  many 
advances,  not  the  least  of  which  are  the  capabilities  to 
create,  collect,  store,  retrieve,  edit  and  transfer 


not  result  in  the  prosecution  of  the  contractor.  Id. 

”*Interestingly  enough,  this  case  has  been  cited 
subsequently  for  the  proposition  that  "where  nonresponsibility 
determinations  involve  practically  contemporaneous 
procurements  of  construction  services,  based  on  current 
information  of  a  lack  of  integrity ,  de  facto  debarment  is  not 
established."  Leslie  and  Elliott  Co.,  Inc.,  B-237190  &  B- 
237192,  90-1  CPR  %  100  (1990)  (emphasis  added). 

'”What  probably  made  the  difference  was  the  contracting 
officer's  assertion  in  an  agency  report  that  "any  future 
responsibility  determination  regarding  [the  contractor]  would 
be  made  independently  on  the  basis  of  information  available  at 
that  time."  Id. 
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information  with  relative  ease. 


Hand-in-hand  with  the 


Government's  duty  to  disclose  information  is  the  Government's 
seemingly  insatiable  thirst  for  the  accumulation  of 
information  which  may  be  subject  to  disclosure  —  the  more 
information  it  collects  the  more  potential  there  is  not  only 
for  negligent  or  intentional  release,  but  also  the  more 
information  on  hand  may  encourage  more  Freedom  of  Information 
Act  requests.  Or  so  it  would  seem.  The  evaluation  of  past 
performance  data  has  resulted  in  the  compilation  of  massive 
amounts  of  data  that,  with  regard  to  the  disclosure  of  this 
information,  is  a  procurement  success  story. 


By  way  of  background,  while  one  commentator  recently 
distinguished  between  information  that  is  gathered  to  make  a 
responsibility  determination  (i.e.,  can  the  contractor  be 
expected  to  complete  the  project  on  time  and  within  budget?) 
and  information  that  is  assembled  to  evaluate  past  performance 
(will  the  contractor  complete  the  job  successfully?)  the 
better  view  is  that  both  types  of  information  are  part  and 
parcel  of  a  responsibility  determination.  Indeed, 


^““Femino,  "Evaluating  Past  Performance,"  The  Army  Lawyer 
(DA  Pamphlet  27-50-196),  April  1989  at  25. 

“‘Cibinic  and  Nash,  Formation  of  Government  Contracts, 
supra  note  125  at  203  and  212.  See  also  Femino,  supra  note 
200  where  the  author  concedes  that  information  gathered  during 
a  preaward  survey  and  pursuant  to  a  past  performance 
evaluation  will  Indeed  paint  a  complete  responsibility  picture 
of  a  contractor,  and  that  the  Comptroller  General  has 
recognized  the  use  of  a  responsibility  related  past 
performance  factor  as  a  technical  criterion  in  the  evaluation 
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contractors  must  have  a  solid  record  of  performance  to  be 
deemed  responsible.  The  Federal  Acquisition  Regulation  (FAR) 
leaves  no  question  that,  in  order  to  be  found  responsible,  a 
contractor  "must  — [h]ave  a  satisfactory  performance 
record"^  and  that 


A  prospective  contractor  that  is  or  recently  has 
been  seriously  deficient  in  contract  performance 
shall  be  presumed  to  be  nonresponsible  unless  the 
contracting  officer  determines  that  the 
circumstances  were  properly  beyond  the  contractor's 
control  or  that  the  contractor  has  taken 
appropriate  corrective  action.  Past  failure  to 
apply  sufficient  tenacity  and  perseverance  to 
perform  acceptably  is  strong  evidence  of 
nonresponsibility.  The  contracting  officer  shall 
consider  the  number  of  contracts  involved  and 
extent  of  deficiency  of  each  in  making  this 
evaluation. 


As  previously  discussed,  responsibility  determinations  turn  on 
a  contractor's  capabilities  to  perform  and  are  based  on 
information  primarily  gathered  by  way  of  a  preaward  survey. 
In  addition,  a  contracting  officer  often  solicits  past 
performance  evaluations  from  his  or  her  staff.  These 
evaluations  advise  the  contracting  officer  of  the  degree  of 
risk  (of  completion  or  noncompletion)  that  can  be  expected  if 


of  proposals  citing  BTH  Service  Industries,  Inc.,  B-224392.2, 
86-2  CPD  t  384  (1986)  and  Wickman  Spacecraft  and  Propulsion 
Co.,  B-ri9675,  85-2  CPD  f  690  (1985). 

®®FAR  9. 104-1 (c) . 

“’FAR  9. 104-3  (c)  . 
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that  contractor  is  awarded  the  contract  Although  it  would 
be  possible  to  accomplish  both  a  preaward  survey  and  a  past 
performance  evaluation  simultaneously,  this  is  not  done  as  two 
different  agencies  investigate  these  matters  —  the  DCAA 
typically  conducts  preaward  surveys  while  the  procuring  agency 
usually  conducts  a  past  performance  evaluation. 

In  a  recent  article.  Professor  Nash  comments  favorably  on  use 
of  past  performance  as  an  evaluation  factor,  stating  that  not 
only  does  it  tend  to  balance  out  the  proposal  submitted  by  the 
offeror,  but  the  biggest  benefit  is  that  it  "introduces  an 
additional  incentive  into  the  ccntiact  after  award — because 
the  contractor  knows  that  its  performance  will  have  a  direct 
impact  on  its  ability  to  win  contracts  in  the  future. To 
be  sure,  fairness  dictates  that  if  the  Government  discovers  a 
discrepancy  between  the  information  it  gathers  and  that 
submitted  by  the  contractor,  the  Government  owes  it  to  the 
contractor  and  to  the  integrity  of  the  system  to  allow  a 
contractor  to  challenge  the  Government's  data.  Thus,  the 
contractor  performance  assessment  reporting  system  was  born. 


^Id. 

^Id. 

“*Nash,  Evaluation  of  Risk  in  Competitive  Negotiated 
Procurements:  A  Key  Element  in  the  Process,  5  N  &  CR  J  22 

(April  1991) . 
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Contractor  Performance  Assessment  Reporting 
System  (CPARS) 

In  his  article,^*”  Mr  Femino,  while  acknowledging  that  past 
performance  evaluations  are  being  conducted,  is  unaware  of 
current  practices  when  he  states  that  ''[t]hose  activities  that 
do  evaluate  past  performance  rely  almost  exclusively  upon  data 
supplied  by  the  contractor  rather  than  upon  independent  data 
otherwise  available  to  the  [G]overnment. The  Air  Force's 
premier  research  and  development  component,  Air  Force  Systems 
Command  (AFSC) ,  has  utilized  past  performance  effectively 
since  1988  in  the  making  of  awards  in  source  selections.^ 
To  do  so,  the  Air  Force  created  CPARS  in  order  to: 


[P]rovide  program  management  input  for  a  command¬ 
wide  performance  data  base  used  in  AFSC  source 
selections....  Performance  assessments  will  be 
used  as  an  aid  in  awarding  contracts  to  contractors 
that  consistently  produce  quality  products  that 
conform  to  requirements  within  contract  schedule 
and  cost.  The  CPAR  can  be  used  to  effectively 
communicate  contractor  strengths  and  weaknesses  to 
source  selection  officials.  The  CPAR  will  not  be 
used  for  any  purpose  other  than  the  one  in  this 
paragraph. 


^See  supra  note  200. 

^Jd. 

^“*See  Air  Force  Systems  Command  Regulation  800-54, 
Contractor  Performance  Assessment  (11  Aug  88)  at  Appendix  B 
and  30  G.C.  5  290  (August  1988)  .  The  full  text  of  the 

regulation  can  also  be  found  at  53  Fed.  Reg.  30253.  The  Air 
Force's  use  of  the  CPAR  system  was  upheld  recently  in 
Questech,  Inc.,  B-236028,  89-2  CPD  ?  407  (1989). 

at  1  lb. 
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The  real  beauty  of  CPARS  is  that  it  has  worked  and  worked  well 
due  in  large  part  to  industry  support  of  the  system  —  support 
which  exists  because  it  is  fair  and  gives  the  contractor  not 
only  a  copy  of  the  information  pertaining  to  itself,^"  but 
allows  the  contractor  an  input  into  the  database. 

Briefly,  this  is  how  the  system  works.  A  CPAR  must  be 
accomplished  on  all  AFSC  concept  demonstration  and  validation, 
full-scale  development  and  full-rate  production  and  deployment 
effort  contracts  with  a  face  value  of  over  $5  million 
(excluding  unexercised  options)  For  new  contracts  an 
initial  CPAR  is  accomplished  between  180  and  365  days  after 
award;  an  intermediate  CPAR  is  completed  every  year  until  the 
contract  period  expires;  and  a  final  CPAR  is  completed  upon 
termination  of  the  contract  or  within  6  months  after  final 
delivery. A  preliminary  CPAR  is  drafted  by  the  project 
manager  or  engineer  responsible  for  the  contract  and  recorded 
on  an  AFSC  Form  125^‘^  which  is  marked  "For  Official  Use 
Only/Source  Selection  Sensitive."*'^  This  preliminary  CPAR  is 
then  transmitted  to  the  contractor,  which  is  given  30  days  to 


^"For  a  discussion  of  CPARS  and  the  release  of  CPARS 
information  to  competing  contractors,  see  Chapter  IV. B.  below. 

at  5  2a. 

^'^Jd.  at  ?  5b. 

^'*See  Appendix  C. 

^’’See  Appendix  B,  ^  6a. 
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provide  an  optional  response  limited  to  a  single  typewritten 


page.^'*  Upon  receipt  of  a  response,  the  author  of  the 
preliminary  assessment  may  revise  his  or  her  comments  and  the 
CPAR  is  finalized  and  placed  into  a  command-wide  database. 
The  completed  CPAR  is  released  only  to  authorized 
representatives  of  the  contractor  that  is  the  subject  of  the 
assessment.^’’ 

The  reasons  for  the  success  of  CPARS  are  twofold.  First,  it 
allows  for  candid  and  protected  comments  by  the  contractor 
after  a  preliminary  assessment  has  been  made  by  the  agency. 
This  way  the  contractor  knows  what  to  rebut  if  rebuttal  is 
necessary.  Second,  the  contractor  has  full  and  complete 
access  to  the  report,  although  it  may  not  retain  a  copy. 
While  this  requirement  may  not  make  much  sense,  the  rationale 
behind  it  must  be  that  if  the  Government  released  a  copy  of  a 
contractor's  CPAR  to  the  contractor,  and  the  information  was 
later  released  by  the  contractor  to  a  third  party 
(unintentionally  or  leaked  through  industrial  espionage) ,  the 
Government  may  be  put  in  the  position  of  proving  that  it  was 
not  responsible  for  the  release.  Thus,  the  present  rule 

protects  both  the  Government  and  the  contractor  yet  allows  the 
contractor  full  access  to  the  document  at  any  time. 


at  f  6b  and  c. 

’’’id.  at  1  6d,  6e,  6f  and  9b. 
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1 


The  AFSC  CPAR  system  has  worked  so  well  that  the  concept  and 
regulation  were  adopted  by  the  Air  Force  Logistics  Command 
(AFLC)  In  fact  AFLC  has  found  that  the  system  has  worked 
so  well  that  they  are  expanding  the  use  of  the  concept  and  has 
recently  fielded  a  proposal  to  create  a  new  vendor  rating 
system  (VRS)  to: 


encourage  the  use  of  quality  factors  in  the  source 
selection  process  for  spare  and  repair  parts  by 
centralizing,  automating,  collecting  and  sharing 
contractor  performance  information  and  by 
maximizing  the  use  of  existing  sources  of 
contractor  performance  information  to  improve  the 
quality  of  DOD  spare  and  repair  parts. 


Specifically,  the  VRS  uses  data  compiled  throughout  AFLC 
buying  activities  to  analyze  a  contractor's  past  quality  and 
delivery  performance  by  federal  stock  class  (FSC) .  That 
information  is,  in  turn,  evaluated  in  the  selection  of 
contractors.^^”  Performance  data  is  then  translated  into 
numerical  ratings  for  determining  the  competitive  range. 

A  contractor's  rating  is  a  measure  of  that  contractor's 
performance  against  the  requirements  of  the  contract,  not 


^'*See  Air  Force  Logistics  Command  Regulation  800-49, 
Contractor  Performance  Assessment  Reporting  System,  15  Dec  89. 

^”55  Fed,  Reg,  206  at  42683  Oct  24,  1990  (to  be  codified 
at  48  C.F.R.  Chapter  53).  See  Appendix  D  for  a  complete  text 
of  this  proposal.  See  also  32  G.C.  5  328  (Nov.  5,  1990). 

™Jd.  at  5  5317.9102-l(b) 

"‘Id.  at  f  5317.9103-2  and  3. 
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Unlike  the 


against  the  performance  of  other  contractors.^^^ 

CPAR  system,  the  proposed  VRS  is  silent  on  the  release  or 
disclosure  of  information,  although  apparently  the  next 
revision  of  the  rule  will  contain  provisions  for  the  release 
of  historical  performance  ratings.^^^  However,  although  much 
like  the  CPAR  system  in  that  both  are  based  (at  least 
preliminarily)  solely  on  Government  data  and  contractors  will 
be  able  to  obtain  a  copy  of  what  the  Government  contends  to  be 
its  historical  performance  statistics,  the  VRS  does  not 
contain  a  mechanism  to  allow  for  contractor  input.  Even 
without  an  express  provision  for  rebuttal  of  inaccurate  data, 
the  Air  Force  would  be  remiss  in  not  considering  any 
information  a  contractor  might  have  regarding  its  VRS  data. 
Indeed,  the  VRS  provides  for  mandatory  discussions  of 
contractor  VRS  quality  and  delivery  rates  in  awards  with 
discussions;  however  in  awards  without  discussions  the 
contractor  is  left  to  trust  that  the  data  the  Government  has 
gathered  and  the  statistical  extrapolations  therefrom  are 
accurate  and  complete. 

If  anything  bad  can  be  said  about  the  CPAR  system  it  would  be. 


222Teiephone  conversation  with  S.  Wiginton,  HQ  AFLC/PMPL, 
Wright-Patterson  AFB,  OH  (June  11,  1991). 

^Id. 

”^See  supra  note  219  at  f  5352.217-9031. 
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first,  that  the  system  is  labor  intensive. One  need  only 
look  at  the  AFSC  Form  125  to  see  that  it  will  take  alot  of 
work  to  accurately  depict  the  past  performance  of  a 
contractor,  consider  contractor  comments  (if  any)  and  complete 
the  final  evaluation.  Second,  if  a  system  like  CPARS  will 
work  for  AFSC  and  AFLC  it  would  certainly  be  appropriate  to 
explore  the  possibility  of  implementing  the  same  sort  of 
system  on  an  agency-wide  (e.g..  Air  Force),  department -wide 
(DoD)  ,  or  Government-wide  basis. 

The  bottom  line  is  that  this  system  works  effectively. 
Contractor  involvement  in  the  verification  of  information  used 
by  an  agency  in  evaluating  past  performance  is  critical  in  not 
only  insuring  the  accuracy  of  the  data,  but  in  precluding 
litigation,  not  to  mention  the  time  that  is  saved  in  staffing 
Freedom  of  Information  Act  requests. 

4 .  Other  Information 

A  contracting  officer  can,  in  evaluating  proposals,  consider 


“^Conversation  with  Mr  Edward  C.  Martin,  ASD/PKCS, 
Wright-  Patterson  AFB,  OH  (June  11,  1991). 

“*Jd.  See  also  Nash,  Evaluation  of  Risk  in  Competitive 
Procurements,  5  N  &  CR  f  22  (April  1991)  and  Nash,  Improving 
the  Procurement  Process:  Some  Good  Suggestions ,  3  N  &  CR  f  62 
(September  1989)  . 
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evidence  obtained  from  sources  outside  the  proposal^^  and 
need  not  disclose  the  information  to  the  contractor  or  allow 
the  contractor  an  opportunity  for  rebuttal.  If  such 
information  is  not  credible  on  its  face,  the  Government  once 
again  owes  it  to  the  contractor  and  to  the  integrity  of  the 
system  to  allow  the  contractor  to  challenge  the  data. 
Further,  if  a  contractor,  as  part  of  a  technical  evaluation, 
furnishes  references  and  is  aware  that  they  may  be  contacted 
by  the  Government,  the  contracting  agency  may  consider  the 
responses  of  the  references  without  disclosing  the  information 
or  providing  the  contractor  an  opportunity  for  rebuttal.^* 

If  the  Government  is  concerned  with  making  an  informed 
decision  and  one  that  will  provide  the  Government  with  the 
best  overall  deal,  these  two  cases  miss  the  mark.  If  the 
Government  gathers  information  on  a  contractor  that  is 
disparaging  enough  to  knock  it  out  of  consideration  for  award, 
the  Government  should  allow  the  contractor  to  comment  on  the 
data.  This  is  especially  true  where  the  Government  obtains 
data  from  references  provided  by  a  contractor.  Surely  if  the 
reference  provides  negative  information  on  the  contractor,  the 
information  should  be  verified  since  few  contractors  would 
sell  themselves  out  of  an  award  by  providing  fatalistic 

^Holmes  &  Narver,  Inc.,  B-239469.4  &  B-239469.5,  91-1 
CPD  I  51  (1991) . 

”*Bendix  Field  Engineering  Corp. ,  B-241156,  91-1  CPD  1  51 
(1991)  . 
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references.  Only  through  accurate  and  complete  disclosure  on 
both  sides  can  either  party  negotiate  the  best  bargain. 

B .  Mistakes 

Mistakes  is  another  preaward  area  where  the  Government  has  a 
duty  to  disclose  or  verify.^^’  One  commentator  has  written 
that  in  the  13  years  from  1963  to  1976  there  was  little 
movement  in  the  basic  principles  governing  bid  mistakes 
although  there  had  been  some  changes  in  the  application  of 
those  principles. The  same  has  been  true  in  the  past  15 
years  —  through  the  evolution  to  the  FAR,  the  principles  of 
mistake  identification  and  verification  have  remained 
virtually  unchanged. In  this  section,  the  relevant  FAR 
provisions  and  recent  cases  will  be  examined  first,  in  the 
area  of  sealed  bidding  and  second,  the  Government's  duty  to 
disclose  mistakes  in  negotiated  procurements  will  be 
discussed. 


“’see  generally ,  Arnavas  and  Ganther,  Preventive  Preaward 
Actions,  Briefing  Papers  90-9  (August  1990)  at  13. 

““Berger,  Mistakes  in  Bids/Edition  II,  Briefing  Papers 
76-5  (October  1976)  at  1. 

“‘Most  recently,  FAC  88-44  amended  FAR  14.406-3  to 
clarify  the  obligation  of  the  contracting  officer  to  disclose 
"any  other  information,  proper  for  disclosure,  that  leads  the 
contracting  officer  to  believe  that  there  Is  a  mistake  In 
bid." 
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1.  Mistakes  and  Sealed  Bidding 


"The  rationale  underlying  relief  for  unilateral  mistakes  is 
that  it  would  be  unfair  for  the  Government  to  hold  a  bidder  to 
a  bargain  when  circumstances  indicate  that  the  Government 
should  have  discerned  the  mistake  and  called  it  to  the 
attention  of  the  offeror.  There  exists  a  number  of 
tensions  in  the  mistake  identification  and  verification 
process.  There  is  tension  between  the  duty-bound  obligation 
of  contracting  officers  to  get  the  lowest  price  for  the 
Government  and  the  identification  of  mistakes  which  could 
ultimately  result  in  an  increased  cost  to  the  Government. 
Complicating  this  are  the  contractors’  desires  to  be  awarded 
the  contract  and  the  potential  for  unbalanced  bidding^”  which 
requires  even  more  contracting  officer  attention  to  detect  and 
verify  errors.  Even  further,  this  area  is  complicated  by  the 
responsibility  of  the  contractor  to  exercise  due  care  during 
the  preparation  of  a  bid  and  the  irrevocability  period  for 


^^^Cibinic  and  Nash,  Formation  of  Government  Contracts, 
supra  note  125  at  484. 

“^An  unbalanced  bid  allows  the  contractor  the  flexibility 
to  argue  either  that  its  bid  price  is  correct  as  stated  or 
that  it  made  a  mistake  and  should  be  entitled  to  correct  or 
withdraw  the  bid.  Welch,  Mistakes  in  Bids,  Briefing  Papers 
63-6  (December  1963).  However,  it  is  well  established  that 
there  is  nothing  improper  in  a  contractor's  proposing  what  may 
be  a  below-cost  bid  in  order  to  obtain  a  Government  contract 
or  in  the  acceptance  by  the  Government  of  such  a  bid  after 
determining  that  the  contractor  is  responsible.  Diesel 
Systems,  Inc.,  B-237233,  89-2  CPD  1  451  (1989)  and  Maschhoff, 
Barr  &  Associates,  B-233322,  88-2  CPD  5  491  (1988). 
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bids  (usually  a  period  of  60  days  after  bid  opening  in  which 
bids  cannot  be  withdrawn) .  All  this  combines  to  present  an 
area  that  has  generated  many  protests. 

The  basic  rules  for  IFB  mistakes  can  be  found  in  FAR  14-406. 
This  section  imposes  upon  contracting  officers  the  duty  to 
examine  all  bids  for  mistakes  after  bid  opening,  and  if  "the 
contracting  officer  has  reason  to  believe  that  a  mistake  may 
have  been  made,  the  contracting  officer  shall  request  from  the 
bidder  a  verification  of  the  bid,  calling  attention  to  the 
suspected  mistake".^  In  order  to  ensure  that  the  bidder  has 
notice  of  the  perceived  mistake,  the  contracting  officer  is 
required  to  advise  the  bidder  of  the  following 


"as  appropriate — " 

(i)  That  its  bid  is  so  much  lower  than  the  other 
bids  or  the  Government's  estimate  as  to  indicate  a 
possibility  of  error; 

(ii)  Of  important  or  unusual  characteristics  of 
the  specifications; 

(iii)  Of  changes  in  requirements  from  previous 
purchases  of  a  similar  item;  or 

(iv)  Of  any  other  information,  proper  for 
disclosure,  that  leads  the  contracting  officer  to 
believe  there  is  a  mistake  in  bid.^” 


As  can  be  seen,  the  Government's  duty  is  quite  far  reaching  — 


“*FAR  14.406-1. 

“*FAR  14.406-3 (g) (1) . 
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perhaps  too  far  reaching.  When  the  disclosure  requirements 
here  are  compared  and  contrasted  with  the  like  requirements 
for  preaward  survey  information  and  audit  reports, one  is 
left  with  the  impression  that  there  is  no  one  minding  the 
store.  This  section  of  the  FAR  goes  a  long  way  in  leveling 
the  playing  field  in  this  area,  case  law  flattens  it  more  and 
actual  practice  by  contracting  officers  tends  to  tilt  it  the 
other  way.“^ 

In  one  case,  the  Government  relied  on  a  Government  estimate 
that  was  too  low  when  it  evaluated  the  contractor's  bid.^* 
The  contractor  subsequently  alleged  a  bid  mistake  and  the 
Comptroller  General  held  for  the  contractor,  allowing 
cancellation  on  the  grounds  that  had  the  Government  used  an 
accurate  estimate,  the  Government  would  have  been  aware  of  the 
contractor's  mistake  and  would  have  requested  verification. 
Decisions  like  this  have  a  tendency  to  overly  burden  the 
Government,  making  it  responsible  for  the  detection  of  errors 
made  by  a  contractor  in  his  bid,  when  contractors  should  bear 
that  responsibility  for  themselves  as  a  consequence  of  doing 
business  with  the  Government  the  same  as  if  they  were  dealing 

^See  discussion  of  audit  reports  at  Section  D  infra. 

"’see  Pamfilis  Painting,  Inc.,  E-237968,  90-1  CPD  1  355 
(1990)  where  three  separate  bid  verification  meetings  were 
held  with  the  protester  over  a  three  month  period. 

"*Comp.  Gen.  B-163355  (Jan.  26,  1968)  12  CCF  1  81,617. 

’”Jd. 
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with  a  private  entity  in  the  private  sector. In  fact, 
contracting  officers  are  requesting  bid  verifications  even 
when  not  required.  The  following  is  an  example  of  what  can 
happen  at  bid  opening  when  contracting  officials,  intimidated 
by  the  mistake  rules,  are  too  quick  to  seek  verification: 


Upon  opening  the  bids,  Ms.  Mercer  [a  contract 
specialist  for  the  Government]  did  not  consider  the 
13  percent  price  differential  significant  enough  to 
warrant  a  bid  verification.  Nor  did  any  other 
unusual  objective  factors  suggest  to  her  that  bid 
confirmation  may  be  necessary.  Ms.  Mercer  did 
notice,  however,  that  Mr.  Dwight  [protester's 
estimator]  of  Allsteel  appeared  uncomfortable  with 
the  difference  between  the  two  bids.  She  thereupon 
requested  that  Mr.  Dwight  confirm  Allsteel's 
bid.2^‘ 


The  process  of  verification  can  be  cumbersome  and  time 
consuming.  In  TLC  Financial  Group, TLC,  the  apparent  low 
bidder  on  a  military  family  housing  contract,  bid  $500,000  for 
line  item  0001  (68  percent  below  the  Government  estimate  and 


“®The  private  sector  is  less  forgiving.  Cf.,  Heifetz 
Metal  Crafts,  Inc.  v.  Peter  Kiewit  Sons'  Co.,  264  F.2d  435 
(8th  Cir.  1959)  where  Heifetz,  a  kitchen  subcontractor, 
offered  to  do  the  kitchen  work  on  a  hospital  project  for  which 
Kiewit  was  the  prime  at  an  amount  $52,000  less  than  Kiewit 's 
next  lowest  offer  ($151,500).  Kiewit  accepted  the  offer  and 
was  subsequently  awarded  the  contract.  Heifetz  then 
discovered  that  it  had  made  a  mistake  in  its  bid  as  it  had 
overlooked  some  subsidiary  kitchen  installations  required  by 
the  plans.  Heifetz  sought  rescission  arguing  that  Kiewit 
should  have  known  of  the  error.  The  court  held  the  contract 
enforceable. 

^‘Richard  C.  Fadeley,  Jr.,  d/b/a/  Allsteel  Products 
Company,  Inc.  v.  United  States,  15  Cl.  Ct.  706  (1988). 

"^B-237384,  90-1  CPD  j[  116  (1990). 


86 


64  percent  below  the  next  lowest  bidder) .  The  contracting 
officer  requested  bid  verification  from  TLC  and  arranged  a 
meeting  to  review  TLC's  calculation  of  its  bid  price.  At  the 
meeting  the  contracting  officer  became  increasingly  aware  that 
TLC  did  not  understand  the  requirements  of  the  IFB  and  TLC 
refused  to  either  admit  to  a  mistake  or  submit  its  bid  work 
sheets  for  review.  The  contracting  officer  concluded  that 
TLC's  bid  was  a  mistake  and  that  award  to  TLC  would  be 
unreasonable  and  unfair  to  the  other  bidders. The  GAO 
held  that  where  it  is  reasonably  clear  that  a  mistake  has  been 
made,  a  bid  cannot  be  accepted  even  if  the  bidder  verifies  the 
bid  price,  denies  the  existence  of  a  mistake  or  seeks  to  waive 
a  mistake,  unless  it  is  clear  that  the  bid  would  remain  low 
(both  as  submitted  and  intended) 

More  than  one  bid  verification  meeting  is  not  unusual. In 
Pamfilis  Painting,  three  bid  verification  meetings 
were  held  over  a  three  month  period  only  to  result  in  the 
rejection  of  the  low  bidder  as  its  interpretation  of  the  IFB 

and  FAR  14 .406-3  (g)  (5)  . 

^See  Alaska  Mechanical,  Inc.,  B-235252,  89-2  CPD  f  137 
(1989)  and  Duro  Paper  Bag  Mfg.,  B-217227,  86-1  CPD  ^  6  (1986). 

^^Multiple  verifications  would  probably  be  unnecessary 
and  the  entire  verification  process  would  be  less  burdensome 
and  time  consuming  if  contractors  kept  adequate,  accurate 
records  of  how  prices  and  costs  were  calculated.  Arnavas  and 
Ganther,  Preventive  Preaward  Actions,  Briefing  Papers,  90-9 
(August  1990) . 

^See  supra  note  237. 
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was  erroneous  and  acceptance  of  the  bid  was  determined  to  be 
unreasonable  and  unfair  "to  the  protester  and  other 
bidders . 


2 .  Mistakes  and  Negotiated  Procurements 


Mistakes  in  offers  or  proposals  under  the  negotiated 
procurement  provisions  of  FAR  Part  15  are  normally  resolved 
through  the  conduct  of  discussions.^'**  When  award  without 
discussions  is  contemplated,  contracting  officers  must  comply 
with  slightly  different  procedures Although  the  FAR  bid 


^*^Id.  That  it  would  be  unfair  to  other  protesters  is 
understandable;  however,  the  protester,  had  it  received  the 
award  after  a  series  of  three  bid  verification  meetings,  would 
hardly  be  in  a  position  to  assert  a  claim  for  postaward 
mistake  and  would  most  likely  be  staring  down  the  barrel  of  a 
termination  for  default-loaded  gun. 

^*FAR  15.610(c)  (4)  . 

^^’FAR  15.607(c).  For  all  practical  purposes,  mistakes  in 
procurements  awarded  without  discussions  are  handled  like 
those  for  sealed  bidding  pursuant  to  FAR  14.406.  The  National 
Defense  Authorization  Act  for  FY  1991,  P.L.  101-510,  §  802, 
amending  10  U.S.C.  §  2305  (Nov.  5,  1990)  deleted  the 
requirement  that  awards  on  initial  proposals  be  made  to  the 
offeror  with  the  "lowest  overall  cost"  for  solicitations 
issued  after  5  March  1991.  Contracting  officers  are  now 
required  to  provide  notice  to  prospective  contractors  as  to 
whether  they  contemplate  awarding  without  discussions.  If  so, 
the  contracting  officer  must  justify  why  discussions  are 
needed  prior  to  conducting  discussions.  The  intent  of  these 
changes  are  to  induce  contractors  to  submit  the  lowest  priced 
initial  offer  as  there  might  not  be  another  chance  to  change 
the  offer  during  discussions.  These  amendments  could  result 
in  a  substantial  increase  in  awards  without  discussions  and 
will  put  more  emphasis  on  preaward  mistake  procedures  as 
discussions  will  not  normally  be  available  for  resolution  of 
mistakes  (absent  abuses  of  the  system) .  See,  Cibinic, 
Postscript:  Award  Without  Discussions,  5  N  &  CR  5  1  (January 
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mistake  procedures  were  developed  primarily  for  use  in  sealed 
bid  situations,  those  same  basic  procedures  have  been  applied 
to  negotiated  procurements,  except  where  there  is  a  conflict 
with  negotiated  procurement  procedures For  example,  in 
sealed  bidding,  once  the  bids  are  opened  the  identity  of  all 
bidders  and  the  amount  of  all  bids  becomes  public 
knowledge.^^*  In  glaring  contrast  are  negotiated  procurements 
where  information  about  other  offeror's  prices  is  not  released 
until  after  award. 

The  basic  FAR  guidance  on  disclosure  of  mistakes  before  award 
in  negotiated  procurements  is  found  in  FAR  15.607.  This 
subpart  reflects  the  procedures  for  resolving  mistakes  in 
award  without  discussions  cases  and  also  provides  for  the 
clarification  (not  "discussions")  of  "minor  informalities  or 
irregularities  and  apparent  clerical  mistakes."^”  If 
discussions  are  required,  the  contracting  officer  is  required 
to  advise  the  offeror  of  any  deficiencies  in  its  proposal^^ 


1991)  . 

2^See  supra  note  230. 

“‘such  information  may  give  a  contractor  information  to 
seek  relief  for  a  postaward  mistake  provided  it  can  meet  the 
rigorous  requirements  of  FAR  14.406-4. 

“^As  opposed  to  the  closing  date  for  the  receipt  of 
proposals.  See  FAR  15 . 610 (d) (3 ) ( iii)  and  FAR  I5.4l3-l(a). 

“’FAR  15.607(a) . 

“^FAR  15.610(c) (2) . 
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and  "attempt  to  resolve  any  suspected  mistakes  by  calling  them 
to  the  offeror's  attention  as  specifically  as  possible  without 
disclosing  information  concerning  other  offerors'  proposals  or 
the  evaluation  process.  In  essence,  suspected  mistakes  in 
negotiated  procurements  are  disclosed  and  resolved  through 
discussions. 

C.  Disclosurs  of  Deflcioncies  During  Discussions 

Providing  negative  feedback  is  a  task  that  is  almost  uniformly 
disliked.  This  is  true  even  more  so  in  the  competitive 
contractual  environment  of  late  when  contracting  officers  must 
inform  offerors  of  deficiencies  in  their  proposals,  with  large 
sums  of  money  at  stake,  and  the  possibility  looming  large 
that  award  of  the  contract  may  go  to  a  competitor.  Such 
feedback,  in  negotiated  procurement  parlance,  is  referred  to 
as  the  conduct  of  discussions  and  is  mandated  in  the  vast 
majority  of  instances  when  awards  without  discussions  are  not 
appropriate . 

When  discussions  are  required,  the  contracting  officer  is 
vested  with  a  great  deal  of  discretion  —  "the  content  and 

"*FAR  15.610(c)  (4)  . 

^“See  FAR  15.610(a)  &  (b)  .  That  award  on  initial 

proposals  eliminates  the  need  for  discussions  and  obviously 
cuts  off  all  grounds  for  protests  concerning  the  adequacy  of 
discussions  is  perhaps  the  greatest  incentive  to  awarding 
without  discussions. 

90 


extent  of  the  discussions  is  a  matter  of  the  contracting 
officer's  judgment,  based  on  the  particular  facts  of  each 
acquisition, and  requires  the  contracting  officer  to 


(1)  Control  all  discussions; 

(2)  Advise  the  offeror  of  deficiencies  in  its 
proposal  so  that  the  offeror  is  given  an 
opportunity  to  satisfy  the  Government's 
requirements ; 

(3)  Attempt  to  resolve  any  uncertainties  concerning 
the  technical  proposal  and  other  terms  and 
conditions  of  the  proposal; 

(4)  Resolve  any  suspected  mistakes  ...  without 
disclosing  information  concerning  other  offerors' 
proposals  or  the  evaluation  process;  and 

(5)  Provide  the  offeror  a  reasonable  opportunity 
to  submit  any  cost  or  price,  technical  or  other 
revisions  to  its  proposal  that  may  result  from  the 
discussions . 


The  rules  appear  straightforward,  but  application  by 
contracting  officers  and  interpretation  by  the  Comptroller 
General  indicate  otherwise.^*’ 


”’FAR  15.610(b). 

“*FAR  15.610(c).  FAR  15.610(d)  prohibits  conduct  that 
could  result  in  technical  leveling,  technical  transfusion  and 
auctions.  These  areas  are  discussed  in  Chapter  IV. A.  below. 

“’The  following  is  a  sample  of  some  recent  Comptroller 
General  decisions  in  this  area.  The  requirement  for 
discussions  is  satisfied  by  advising  offerors  in  the 
competitive  range  of  deficiencies  in  their  proposals  and 
affording  them  the  opportunity  to  satisfy  Government 
requirements  by  submitting  a  revised  proposal.  Advanced 
Systems  Technology,  Inc.;  Engineering  and  Professional 
Services,  Inc,  B-241530,  &  B-241530.2,  91-1  CPD  j[  153  (1991). 
Agencies  need  not  discuss  every  element  of  a  technically 
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acceptable  proposal  that  has  received  less  than  a  maximum 
score.  Id.  Contracting  officers  must  "lead  offerors  into  the 
areas  of  their  proposals  that  require  amplification." 
National  Academy  of  Conciliators,  B-241529,  91-1  CPD  ^  181 
(1991) .  It  is  not  necessary  that  the  agency  provide 
information  to  the  contractors  in  any  specific  manner  or  form 
as  long  as  it  communicates  the  deficiency.  Xerox  Corporation, 
B-241554,  91-1  CPD  1  171  (1991).  The  agency  must  impart 
enough  information  to  the  contractor  to  give  it  a  fair  and 
reasonable  opportunity  to  identify  and  correct  deficiencies  in 
its  proposal  in  the  context  of  the  procurement.  AMTEC,  Inc., 
B-240647,  90-2  CPD  5  482  (1990)  .  Discussions  are  not 
meaningful  if  the  Government  misleads  an  offeror  or  conducts 
prejudicially  unequal  discussions.  Isometrics,  Inc.,  B- 
239007.3,  90-2  CPD  i  353  (1990).  Even  if  the  misleading  was 
inadvertent,  the  agency  should  reopen  discussions  with  all 
offerors.  Id.  If  the  specifications  and  the  RFP  instructions 
are  detailed  in  nature  the  agency  may  not  be  obligated  to 
conduct  all-encompassing  discussions  and  point  out  every 
evaluated  weakness  in  a  proposal.  Morrison-Knudsen  Company, 
Inc.,  B-237800.2,  90-1  CPD  ^  443  (1990).  Decisions  finding 
discussions  inadequate;  Advanced  Systems  Technology,  supra 
(adequacy  of  questions  challenged) ;  Xerox  Corporation,  supra 
(contracting  officer  misled  contractor  by  treating  reliability 
as  an  issue  of  warranty  —  no  impact  on  contractor) ; 
Isometrics,  Inc.,  supra  (contractor  was  told  its  rent  had  to 
include  cost  of  specials  when  agency  intended  to  pay) ;  Jaycor, 
B-240029.2  et  al. .  90-2  CPD  f  354,  (1990)  (agency  failed  to 
raise  evaluator's  concern  with  contractor's  proposal  to  use 
active  duty  military  personnel) ;  Morrison-Knudsen,  supra 
(three  areas  labeled  as  deficiencies  were  not  mentioned  or 
even  hinted  at  during  discussions);  Questech,  Inc.,  B-236028, 
89-2  CPD  5  407  (1989)  (agency  failed  to  disclose  downgrading 
of  proposal  due  to  shortcomings  in  its  technical  approach  — 
not  prejudicial);  Besserman  Corporation,  B-237727,  90-2  CPD  f 
191  (1990)  (protest  sustained  where  proposal  was  eliminated 
from  a  competitive  range  of  two  for  deficiencies  that  were 
discovered  post-BAFO  and  never  discussed)  ;  and  Microlog  Corp. , 
B-237486,  90-2  CPD  1  (1990)  (post-BAFO  discussions  not 
conducted  with  any  other  offeror  in  the  competitive  range) . 
Decisions  finding  discussions  adequate;  National  Academy  of 
Conciliators,  supra  (defect  in  technical  approach  not 
considered  to  be  a  "significant  weakness")  ;  AMTEC,  supra  (Army 
asked  three  times  for  additional  information  on  travel  costs) ; 
InterAmerica  Research  Associates,  Inc.,  B-237306.2,  90-2  CPD 
f  293  (1990)  (suggested  question  by  evaluator  not  used; 
rather,  actual  question  used  much  less  clear  but  put  offeror 
on  notice);  A.T.  Kearney,  B-237731,  90-2  CPD  l  305  (1990) 
(failure  to  identify  two  key  employees  in  discussions  on 
personnel  availability  sustained) ;  and  Maytag  Aircraft 
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This  subject  has  been  popular  of  late  as  evidenced  by  a  number 
of  excellent  articles.^*”  Just  what  is  it  that  the  agency  is 
required  to  disclose  to  a  prospective  contractor  during 
discussions?  The  FAR  states  they  are  to  be  informed  of 
proposal  ••deficiencies”  so  that  they  have  "an  opportunity  to 
satisfy  the  Government's  requirements. 


Professor  Hashes  recent  interest  in  this  area  focused  on  the 
distinction  between  "deficiencies"  and  "weaknesses. From 
a  purely  common  sense  standpoint,  it  seems  clear  that  a 
deficiency  is  something  that  keeps  a  proposal  from  meeting 
minimum  standards  (in  either  one  area  or  overall) ,  and  a 
weakness  is  something  that  while  acceptable,  could  be  improved 
upon,  but  nonetheless  does  not  fall  below  what  is  required  to 
"satisfy  the  Government's  requirements."  The  FAR  definitions 
of  "deficiency ••“’  and  "discussion"^'^^  offer  little  help,  but 


Corporation,  B-237068.3,  90-1  CPD  1  430  (1990)  (extensive 

written  and  oral  discussions  adequate) . 

^“See  Nash,  Written  or  Oral  Discussions:  Is  There  a 

Difference  Between  "Weaknesses"  and  "Deficiencies, "  5  N  &  CR 

5  35  (June  1991) ;  Schnitzer,  Discussions  in  Negotiated 

Procurements,  Briefing  Papers  91-4,  (March  1991)  ;  and  Robison, 
Remedies  for  Defects  in  Competitive  Procurements,  a  thesis 
presented  to  the  National  Law  Center  of  The  George  Washington 
University  in  partial  satisfaction  of  the  requirements  for  an 
LL.M.  degree  in  Government  Procurement  Law  (September  1990) . 

“'See  supra  note  258. 

“^See  Nash,  supra  note  260. 

“^FAR  15.601. 

^Id. 
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read  in  concert  with  FAR  15.610(c)(2)  indicate  that 
contracting  officers  must  discuss  deficiencies  which  render  a 
proposal  inadequate  to  meet  the  Government's  requirements  and 
the  deficiency  must  involve  information  essential  for  a 
determination  of  proposal  acceptability.  Conversely,  if  the 
matter  does  not  cause  the  proposal  to  fail  to  meet  Government 
requirements  qe  if  it  involves  information  that  is  not 
necessary  to  determine  if  the  proposal  is  acceptable,  then  it 
is  a  mere  weakness. 

Having  sorted  out  the  difference  between  a  weakness  and  a 
deficiency  and  having  established  the  duty  of  the  contracting 
officer  to  disclose  the  latter  but  not  the  former,  there  is 
yet  one  more  layer  of  confusion  to  add  and  that  concerns  the 
discretion  of  the  contracting  officer.  The  paragraph 
preceding  the  mandate  for  discussions  states  that  the 
contracting  officer  may  exercise  judgment  as  to  the  extent  and 


“^Professor  Nash's  research  {supra  note  260)  indicated 
that  the  Comptroller  General  uses  the  terms  "deficiencies", 
"weaknesses"  and  "excesses"  interchangeably.  As  he  points 
out,  there  are  no  cases  shedding  light  on  a  definition  of 
"excesses."  His  research  did  demonstrate  a  dichotomy  in 
Comptroller  General  decisions.  On  the  one  hand  there  are  the 
"general  cases"  that  use  "deficiency"  and  "weakness" 
interchangeably.  Such  cases,  he  found,  are  usually  decided  by 
looking  to  see  if  the  contracting  officer  made  a  sincere 
effort  to  discuss  the  areas  that  led  to  reduced  evaluation 
scores.  On  the  other  hand,  there  are  "specific  cases"  which 
tend  to  differentiate  between  "deficiencies"  and  "weaknesses" 
—  the  result  being  almost  uniform  that  if  the  agency  calls 
it  a  weakness,  it  need  not  be  discussed. 
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content  of  the  discussions, presumably  even  if  the  issue 
involves  a  matter  that  rises  to  the  level  of  a  deficiency! 


In  effect,  this  is  purely  and  simply  a  contracting  officer 
problem.  The  contracting  officer  is  in  total  control  and  it 
is  his  or  her  discretion  and  judgment  that  will  either  prevent 
or  precipitate  a  protest. Provided  leveling,  transfusion 
or  auctions  are  not  factors,  there  is  little  reason  for  a 
contracting  officer  not  to  disclose  as  much  information  as 
possible.  After  all,  the  FAR  does  not  proscribe  the 
discussion  of  "weaknesses."^**  Professor  Nash  states  that 
the  FAR  is  void  of  any  distinction  between  a  deficiency  and  a 
weakness  absent  a  passing  reference  to  "weaknesses"  in  FAR 


^“FAR  15.610(b) . 

“’The  reality  is  that  contracting  officers  are  going  to 
make  mistakes.  See  Dowty  Maritime  Systems,  Inc.;  Resdel 
Engineering  Division,  B-237170  &  B-237173  90-1  CPD  J  147 
(1990).  In  that  case  the  contracting  officer  advised  the 
contractor  on  25  July  that  it  was  in  the  competitive  range  and 
initiated  discussions;  however,  the  technical  evaluation  of 
Dowty 's  proposal  had  not  yet  been  completed  and  when  it  was 
(on  Sep.  7th),  it  was  deemed  unacceptable.  Dowty  protested  as 
the  reasons  for  it  being  found  technically  unacceptable  on  7 
September  were  different  from  the  matters  discussed  on  25 
July.  In  upholding  the  agency's  decision,  the  GAO  found  no 
prejudice  to  Dowty.  See  also,  KOR  Electronics,  Inc.,  B- 
238484,  90-2  CPD  J  374  (1990).  In  that  case,  KOR  received 
Hughes'  BAFO  request  from  the  agency  in  addition  to  its  own. 
KOR  was  later  advised  it  received  the  award  until  Hughes 
reminded  the  contracting  officer  that  it  had  a  lower  price. 
The  agency  then  claimed  that  no  award  had  been  made  and 
subsequently  awarded  to  Hughes. 

’“However,  a  contracting  officer  cannot  call  a 
"deficiency"  a  "weakness"  in  order  to  avoid  discussions. 
Logistics  Systems,  Inc.,  B-196254,  80-1  CPD  5  442  (1980). 
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15.610(d)  concerning  technical  level ing.“’  However,  a  very 
critical  reference  to  weaknesses  appears  in  the  FAR  rules  on 
debriefings.^®  Those  rule  require  that 


(b)  Debriefing  information  shall  include  the 
Government's  evaluation  of  the  significant  weak  or 
deficient  factors  in  the  proposal;  however,  point- 
by-point  comparisons  with  other  offeror's  proposals 
shall  not  be  made.  Debriefing  shall  not  reveal  the 
relative  merits  or  technical  standing  of 
competitors  or  the  evaluation  scoring.  Moreover, 
debriefing  shall  not  reveal  any  information  that  is 
not  releasable  under  the  Freedom  of  Information 
Act.  .  .  .^‘ 


One  method  contracting  officers  could  use  to  determine  whether 
or  not  to  disclose  information  would  be  to  look  down  the  road 
(a  very  short  way)  to  debrief ing.^’^  Professor  Cibinic  wrote 
a  piece  on  debrief  ings^^^  where  he  rightfully  blasted  the 
failure  of  the  FAR  to  adequately  address  the  proper  procedures 
and  the  information  to  be  disclosed  in  the  conduct  of  a 
debriefing.  He  states  that  "[tjhe  primary  purpose  of  a 
debriefing  ought  to  be  the  explanation  of  the  source  selection 


^See  Nash,  5  N  &  CR  f  35,  supra  note  260. 

^®FAR  15.1003,  Debriefing  of  Unsuccessful  Offerors. 

”‘Jd.  at  15.1003(b)  (emphasis  added). 

^Debriefings  are  often  how  contractors  learn  of  grounds 
for  protest.  See  A.T.  Kearney,  supra  note  259.  "It  was  only 
after  [the  agency]  ...  held  a  debriefing  conference  ...  that 
[the  contractor]  provided  specific  support  of  its  allegation 
that  the  discussions  were  inadequate...."  Id. 

^See  Cibinic,  supra  note  41. 
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decision  ...  deinonstrati[ng]  that  the  selection  decision 
complies  with  the  statutes,  regulations  and  solicitation. 
Thus,  if  a  contracting  officer  would  be  uncomfortable 
debriefing  the  particulars  of  such  matters  as  they  relate  to 
an  unsuccessful  offeror's  proposal,  then  perhaps  that  matter 
should  have  been  disclosed  during  discussions,  whether  it  is 
called  a  deficiency  or  a  weakness.^*  Not  only  would  this 
practice  have  the  effect  of  making  discussions  more  meaningful 
and  eliminating  some  grounds  for  protests,  it  would  also  make 
the  debriefing  process  somewhat  less  painful  as  offerors  would 
have  had  some  prior  notice  as  to  where  their  proposal  was 
lacking.  Professor  Nash  hits  the  mark  when  he  asks,  "[a]fter 
all,  if  we  believe  that  the  competitive  process  is  best  served 
by  agencies  helping  offerors  improve  their  proposals,  why  not 
be  forthright  in  disclosing  all  of  the  areas  where  the 
original  proposal  has  been  downgraded? 

Finally,  while  there  is  no  requirement  to  repeatedly  request 
price  verification  when  mistakes  are  suspected,  there  is  no 
limit  on  the  amount  of  contacts  where  the  Government  is 


”*Id.  (emphasis  in  original) . 

^’Protesters  have  a  natural  tendency  to  consider  a 
debriefed  weakness  to  be  a  deficiency  and  use  it  as  ammunition 
for  a  protest.  By  disclosing  even  weaknesses  during 
discussions,  it  eliminates  this  arrow  from  their  quiver. 

™See,  Nash,  supra  note  260. 
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concerned  that  a  offer  may  be  too  low.^^  In  Byrne 
Industries,  Inc.  just  two  days  prior  to  the  close  of  offers, 
"an  Army  contracting  specialist  telephoned  Byrne  and  advised 
the  firm  that  its  price  was  very  low  and  should  be  reviewed 
carefully.”^*  Byrne  raised  its  prices  per  unit  by  $.195 
which  resulted  in  award  to  another  contractor.  Byrne 
protested,  asserting  that  the  telephone  call  coerced  and 
misled  it  into  raising  its  prices  when  it  had  confirmed  its 
price  on  two  earlier  occasions.  The  GAO  looked  carefully  at 
the  surrounding  circumstances  and  denied  the  protest  since 
Byrne's  original  price  was  lower  than  any  other  price 
previously  paid  for  the  product  and  an  earlier  contractor  had 
gone  bankrupt  producing  the  items  at  an  even  greater  cost. 
Byrne  Industries,  Inc.  stands  for  the  proposition  that 
repeated  contacts  with  contractors  in  the  verification  process 
are  acceptable  provided  a  mistake  is  suspected  and  well 
illustrates  the  application  of  the  "damned  if  you  do,  damned 
if  you  don't"  cliche  in  Government  contracting  —  the 
Government  walks  a  fine  line  between  informing  contractors  of 
suspected  mistakes  and  communicating  too  much  with  prospective 
contractors . 


^Byrne  Industries,  B-239200,  90-2  CPD  f  122  (1990), 

citing  Pamfilis  Painting,  Inc.,  supra  note  237. 


^«Id. 
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D.  Disclosure  of  Audit  Reports 


Ostensibly,  audit  reports  should  be  treated  much  the  same  as 
preaward  surveys  and  generally  the  information  ought  to  be 
disclosed.  There  are  not  many  cases  in  the  area  of  audit 
reports  and  what  little  case  law  there  is  weighs  surprisingly 
heavy  in  favor  of  nondisclosure.  Indeed,  it  is  a  rarity  when 
the  United  States  Supreme  Court  decides  a  case  that  makes 
inroads  into  federal  procurement  law,  but  it  did  so  recently 
in  this  area  in  a  FOIA  opinion.^’’  In  John  Doe,  the  DCAA 
conducted  an  audit^*°  and  took  issue  with  the  accounting  of 
$4.7  million  worth  of  costs.  The  contractor  responded  to  a 
letter  from  the  DCAA  in  1978  and  heard  nothing  further  on  the 
matter  until  1985  when  the  United  States  Attorney  for  the 
Eastern  District  of  New  York  initiated  an  investigation  into 
alleged  fraudulent  practices  by  the  contractor.  In  1986,  a 
subpoena  was  issued  to  the  contractor  requiring  production  of 
documents  relating  to  the  allowability  of  the  costs  that  were 
at  issue  in  1978.  Seven  months  later,  the  contractor 
submitted  a  FOIA  request  to  the  DCAA  for  any  documents  "that 


^John  Doe  Agency  v.  John  Doe  Corp. ,  110  S.  Ct.  471 
(1989)  . 

2»oit  is  not  clear  from  the  opinion  if  the  award  was 
conducted  preaward  or  postaward.  This  is  of  no  matter  as  the 
agency  will  typically  claim  exemption  under  (b) (5)  as  all 
audit  reports  are  predecisional  —  used  either  as  a  basis  to 
award  the  contract  or  as  a  basis  to  evaluate  an  equitable 
adjustment  or  a  claim.  If  the  agency  claims  exemption  under 
(b) (7)  both  preaward  and  postaward  audits  are  exempt. 
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[were]  related  in  any  way  to  the  subject  matter”  of  the 
earlier  correspondence.^**  Two  days  after  the  DCAA  denied  the 
request  [citing  FOIA  exemptions  (b)(7)(A)  &  (E) ] ,  the 
documents  were  transferred  to  the  Federal  Bureau  of 
Investigation  (FBI)  which  subsequently  denied  another  FOIA 
request  [citing  exemption  (b)(7)(A)].  The  contractor  filed 
suit  in  District  Court  which  sustained  the  agency 
determination.  The  Circuit  Court  reversed^*^  holding  that  the 
records  were  not  exempt  from  disclosure  under  exemption  (b) (7) 
as  the  records  were  not  compiled  for  law  enforcement  purposes 
as  the  records  were  compiled  seven  years  before  the  criminal 
investigation  began.  On  appeal,  the  Supreme  Court  reversed 
the  Circuit  Court,  holding  that  the  agency  did  not  have  to 
disclose  the  information.^*^  The  Court  found  that  "the 
Government  has  the  burden  of  proving  the  existence  of  such  a 
compilation  for  such  a  purpose,  "^*^  and  that  the  words 
"compiled  for  law  enforcement  purposes"  does  not  mean 
"originally  compiled  for  law  enforcement  purposes,"  and  that 
"documents  need  only  to  have  been  compiled  when  the  response 


^*‘See  supra  note  279  at  473. 

“^John  Doe  Corporation  v.  John  Doe  Agency  and  John  Doe 
Government  Agency,  850  F.2d  105  (2d  Cir.  1988). 

“^See  supra  note  279  at  478. 

^**Id.  at  475. 
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to  the  FOIA  request  must  be  made.”^*^  The  Court's  conclusion 
that  "[t]he  statutory  provision  that  records  or  information 
must  be  'compiled  for  law  enforcement  purposes'  is  not  to  be 
construed  in  a  nonfunctional  way"  led  to  strong  dissents  by 
Justices  Stevens,  Scalia  and  Marshall.^** 


At  the  same  time  the  United  States  District  Court  was  deciding 
a  similar  case  and  came  to  the  same  conclusion  as  did  the 
Supreme  Court  in  John  Doe.^*^  In  Jowett,  the  contractor 


at  476.  The  Court  acknowledges  that  this  may  raise 
"a  question  about  the  bona  fides  of  the  Government's  claim 
that  any  compilation  was  not  made  solely  in  order  to  defeat 
[a]  FOIA  request."  Id. 

at  478. 

^*^Jowett,  Inc.  V.  The  Department  of  the  Navy,  729  F.Supp. 
871  (D.D.C.  1989)  .  By  no  means  was  the  district  court 
decision  a  coincidence  —  the  court  has  a  solid  history  of 
withholding  federal  procurement  information  in  the  face  of 
FOIA  requests  under  similar  facts.  See  Lasker-Goldman  Corp. 
V.  General  Services  Administration,  28  CCF  5  81,103 
(contractor  not  entitled  to  a  copy  of  its  draft  audit  report 
under  FOIA  as  exemption  (b) (5)  applies  —  exemption  not  waived 
by  unauthorized  leak  to  the  press) .  See  also,  Raytheon 
Company  v.  The  Department  of  the  Navy,  35  CCF  ?  75,609  (D.D.C. 
1989)  where  the  contractor  submitted  a  FOIA  request  for  inter 
alia,  audit  reports,  working  papers  analyzing  the  financial 
impact  of  defective  cost  and  pricing  on  the  contracts,  and 
documents  summarizing  agency  positions  regarding  the  audit. 
Id.  at  82,301.  The  court  concluded  that  the  materials  were 
exempt  under  (b) (7)  as  at  the  time  the  records  were  made,  the 
DCAA  had  already  begun  to  investigate  the  contractor.  Id.  at 
82,302.  The  court  was  not  concerned  with  whether  the 
documents  were  originally  compiled  for  law  enforcement 
purposes,  rather  the  test  is  whether,  at  the  time  of  the  FOIA 
request,  the  records  were  part  of  an  investigatory  file  and 
release  of  the  information  might  compromise  the  investigation. 
Id.  The  Government  successfully  argued  that 

[D]isclosure  of  the  requested  documents  would 
enable  plaintiff  to  interfere  with  the  ongoing 
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submitted  a  FOIA  request  for  disclosure  of  audit  reports 
relating  to  its  assertion  of  a  $698,488  equitable  adjustment. 
The  Navy  released  parts  of  the  audits  but  redacted  substantial 
portions  claiming  exemption  under  (b) (5) .  The  court  held  that 
not  only  were  the  audit  reports  predecisional ,  but  would 
remain  nonreleasable  unless  the  agency  incorporated  the 
information  into  a  final  decision. 


investigation  by  altering  or  destroying  other 
documents  in  its  file  which  have  not  yet  been 
subpoenaed  by  the  government  through  various 
tactics,  i.e.,  coaching  witnesses  based  on  their 
knowledge  of  what  the  government  knows  and  the 
general  direction  of  the  investigation;  devising 
fraudulent  explanations  of  its  actions  to  cover  up 
any  misconduct;  and  intimidating  Raytheon  employees 
who  might  have  given  interviews  to  government 
agents  in  order  to  discourage  future  cooperation 
with  the  government.  Furthermore  ...  release  of 


the  documents 

could 

indicate 

the  type 

of 

enforcement 

proceeding 

the 

government 

is 

contemplating 

(i.e. , 

civil. 

criminal , 

or 

administrative) ,  the  nature  of  the  charges  it  might 
file,  and  the  government's  estimation  of  its 
damages,  which  could  be  particularly  valuable  to 
Raytheon  in  the  event  of  settlement  negotiations. 


Id. 


See  also  Gould,  Inc.  v.  General  Services  Administration,  688 
F.Supp.  689  (D.D.C.  1988)  where  at  issue  was  the  release 
pursuant  to  a  FOIA  request  by  the  contractor  of  two  postaward 
audit  reports.  The  court  held  that  the  "present  inclusion  of 
these  audit  reports  in  the  investigatory  record  or  file  is  the 
result  of  the  natural  and  legitimate  progression  of  materials 
underlying  a  routine  audit — after  that  audit  uncovered 
potential  criminal  wrongdoing — to  a  law  enforcement  file." 
Id.  at  703  (footnote  omitted) . 

Raytheon  and  Gould  seemed  to  give  contractors  the  opportunity 
to  request,  pursuant  to  the  Freedom  of  Information  Act,  audit 
reports  and  receive  them  provided  no  investigation  had  begun. 
This  option  was  foreclosed  by  Jowett  and  John  Doe. 
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Jowett  is  of  great  import  for  two  reasons.  First,  it  comes  to 
the  wrong  conclusion  and  second,  it  addresses  a  major 
underlying  theme  of  this  paper  —  the  effect  of  the  disclosure 
of  information  on  the  agency/contractor  relationship.  Taking 
the  latter  first,  the  court  states 


At  bottom,  Jowett ‘s  complaint  is  that  it  is  not  in 
an  equal  negotiating  position  with  the  Navy 
contracting  officer. . . .  Although  Jowett  may  be  at 
somewhat  of  a  competitive  disadvantage  in  trying  to 
obtain  an  adjustment  of  its  contract  from  an  entity 
that  has  information  to  which  Jowett  does  not  have 
access,  this  situation  is  created  not  by  the  FOIA, 
but  by  virtue  of  the  particular  relationship 
between  a  government  contractor  and  the  contracting 
agency  as  well  as  the  law  governing  equitable 
ad  j  ustment  s . 


Incredibly,  the  very  next  sentence  of  the  opinion  states: 
"Jowett 's  interpretation  of  Exemption  5  would  destroy  the 
delicate  balance  of  the  government  contractor /contracting 
agency  relationship."^*^  The  court  obviously  views  this 
"delicate  balance"  as  one  not  so  precariously  tipped  in  favor 
of  the  Government  and  where  release  of  the  documents  might 
level  the  playing  field. 


^“Jowett,  supra  note  287  at  876  (emphasis  added) . 

^*^Id.  (emphasis  added)  . 

”®Agencies  do,  after  all,  have  great  authority  to  audit. 
See  e.g.,  Inspector  General  Act  of  1978,  5  U.S.C.  App.  SS  1- 
11;  United  States  of  America  v.  Newport  News  Shipbuilding  and 
Drydock  Company,  837  F.2d  162  (4th  Cir.  1988)  (Newport  News 
I) ;  and  United  States  of  America  v.  Newport  News  Shipbuilding 
and  Drydock  Company,  862  F,2d  464  (4th  Cir.  1988)  (Newport 
News  II) ;  DCAA' s  Access  to  Records,  A  Report  by  the  Special 
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Turning  now  to  the  correctness  of  the  court's  decision  to 
withhold  the  audit  report,  the  court  contends  that  "[f]orcing 
the  Navy  to  provide  Jowett  with  the  auditor's  opinions  and 
recommendations,  and  the  criteria  used  in  arriving  at 
questioned  costs,  before  the  contracting  officer  has  made  a 
final  decision  on  Jowett 's  claim  for  an  equitable  adjustment 
would  greatly  interfere  with  the  contracting  officer's 
decision-making  process."^”  Unfortunately,  the  court  fails 
to  say  just  exactly  how  it  would  interfere.  This  was  a  case 
of  making  cost  allowance  determinations  —  the  allowability  of 
which  is  set  forth  with  great  particularity  in  the  FAR  and 
addressed  in  countless  boards  of  contract  appeals  decisions. 
There  was  not  much  room  for  "deliberation"  and  the  reports 
should  have  been  released. 

Professor  Cibinic  has  also  taken  the  position  the  decisions  in 
John  Doe  and  Jowett  are  "wrong"  and  "encourage  secrecy  where 
frankness  and  openness  are  called  for."^*^  It  has  been  his 
experience  that  most  contractors  get  a  copy  of  the  audit 
report  from  the  contracting  officer  so  all  issues  raised  by 


Committee  on  Audit  Activity  and  Access  to  Records  of  the 
American  Bar  Association  Section  of  Public  Contract  Law 
(1989) ;  West  and  Kassel,  Access  to  Contractor  Records /Edition 
I,  Briefing  Papers  88-5  (April  1988) ;  and  Schnitzer,  Access  to 
Contractor  Records  II ,  Briefing  Papers  79-6  (December  1979) . 

”‘Jowei:t,  supra  note  287  at  875. 

”^See  Cibinic,  4  N  &  CR  1  21  supra  note  191. 
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the  contractor  can  be  considered.^”  He  states  three  reasons 
why  audit  reports  should  be  released:  (1)  giving  contractors 
copies  of  their  audits  will  not  inhibit  DCAA  auditors  from 
"truth  in  auditing;"  (2)  disclosure  will  facilitate 
negotiations,  a  preferable  alternative  to  litigation;  and  (3) 
release  will  have  no  impact  on  criminal  investigations.”* 
Professor  Cibinic's  last  point  warrants  a  comment.  Although 
as  he  puts  it  "we  have  never  seen  the  harm  in  permitting  a 
potential  defendant  to  respond  to  the  charges  and  construct  a 
defense,"”*  that  is  only  part  of  the  issue.  As  noted  above 
in  Gould,  Inc.^  and  Raytheon  Company^^  other  considerations 
exist,  such  as  not  inhibiting  witnesses  from  granting 
interviews  as  their  names  may  wind  up  in  the  report  and  if  the 
contractor  has  committed  fraud,  it  is  possible  that  a 


”*Id. 

”*Jd.  Professor  Cibinic  cites  to  the  DCAA  Contract  Audit 
Manual,  DCAAM  7640.1  (January  1990)  and  states  that  the  DCAA 
is  typically  not  a  "shrinking  violet"  about  disclosing  audit 
reports  and  that  incurred  cost  and  functional/operational 
audits  are  normally  distributed  directly  from  the  DCAA  to  the 
auditee.  Id.  Although  the  DCAA's  policy  does  in  fact  lean 
toward  disclosure,  the  DCAAM  states  that  "reports  on  incurred 
cost  submissions,  functional  reviews,  and  special  reports  ... 
will  not  be  furnished  to  the  contractor  . . .  audited 
without  specific  direction  by  the  cognizant  contracting 

officer  _  DCAAM  7640.1,  f  10-206.2  (a)  (January  1991) 

(emphasis  added) . 


”*Jd. 


”*See  supra  note  287.  In  this  case,  the  documents 
contained  the  names  of  witnesses,  sources  of  information,  and 
documents  provided  by  these  sources. 

^Id. 
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contractor  might  destroy  or  alter  files  to  cover  its  criminal 
tracks . 


The  FAR  provides  limited  guidance  on  the  contents  of  preaward 
audits: 

(a)  (1)  When  cost  or  pricing  data  are  required, 
contracting  officers  shall  request  a  field  pricing 
report  (which  may  include  an  audit  review  by  the 
cognizant  contract  audit  activity)  before 
negotiating  any  contract  or  modification  resulting 
from  a  proposal  in  excess  of  $500,000,  except  as 
otherwise  authorized  under  agency  procedures, 
unless  information  available  to  the  contracting 
officer  is  considered  adequate  to  determine  the 
reasonableness  of  the  proposed  cost  or  price  .... 

(2)  Field  pricing  reports  are  intended 
to  give  the  contracting  officer  a 
detailed  analysis  of  the  proposal,  for 
use  in  contract  negotiations  .... 

(e)  The  audit  report  shall  include  the  following: 

(1)  The  findings  on  specific  areas 
listed  in  the  contracting  officer's 
request. 

(2)  An  explanation  of  the  basis  and 
method  used  by  the  offeror  in  proposal 
preparation. 

(3)  An  identification  of  the  original 
proposal  and  of  all  subsequent  written 
formal  and  other  identifiable  submissions 
by  which  cost  or  pricing  data  were  either 
submitted  or  identified. 

(4)  A  description  of  cost  or  pricing 
data  coming  to  the  attention  of  the 
auditor  that  were  not  submitted  but  that 
may  have  a  significant  effect  on  the 
proposed  cost  or  price. 

(5)  A  list  of  any  cost  or  pricing  data 
submitted  that  are  not  accurate,  complete 
and  current  and  of  any  cost 
representations  that  are  unsupported. 

When  the  result  of  deficiencies  is  so 
great  that  the  auditor  cannot  perform  an 
audit  or  considers  the  proposal 
unacceptable  as  a  basis  for  negotiation, 
the  contracting  officer  shall  be  orally 
notified  so  that  prompt  corrective  action 
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may  be  taken,  as  provided  by  FAR  15.805- 
5(d).  The  auditor  will  immediately 
confirm  the  notification  in  writing, 
explaining  the  deficiencies  and  the  cost 
impact  on  the  proposal. 

(6)  The  originals  of  all  technical 
analyses  received  by  the  auditor  and  a 
quantification  of  the  dollar  effect  of 
the  technical  analysis  findings. 

(7)  If  the  auditor  believes  that  the 
offeror's  estimating  methods  or 
accounting  system  are  inadequate  to 
support  the  proposal  or  to  permit 
satisfactory  administration  of  the 
contract  contemplated,  a  statement  to 
that  effect. 

(8)  A  statement  of  the  extent  to  which 
the  auditor  has  discussed  discrepancies 
or  mistakes  of  fact  in  the  proposal  with 
the  offeror. 

(f)  The  auditor  shall  not  discuss  auditor 
conclusions  or  recommendations  on  the  offeror‘s 
estimated  or  projected  costs  with  the  offeror 
unless  specifically  requested  to  do  so  by  the 
contracting  officer. 

(h)  If  any  information  is  disclosed  after 
submission  of  a  proposal  that  may  significantly 
affect  the  audit  findings,  the  contracting  officer 
shall  require  the  offeror  to  provide  concurrent 
copies  to  the  appropriate  field  office  ....”* 


This  FAR  provision  seems  to  encourage  disclosure  and 
discussion  of  adverse  findings  with  the  offeror,  and  is 
consistent  with  the  DCAAM  in  that  audit  information  is  best 
released  through  the  contracting  officer  to  the  contractor. 
Paragraph  (h)  even  goes  so  far  as  to  impose  on  the  contractor 
and  the  contracting  officer  a  duty  to  continue  disclosure  of 
matters  that  may  Impact  the  audit  findings. 


”‘FAR  15.805-5,  Field  Pricing  Support  (emphasis  added). 


107 


As  is  probably  apparent,  this  is  a  very  muddled  area.  On  the 
one  hand  the  logic  of  disclosure  has  been  lost  on  even  the 
U.S.  Supreme  Court.  With  luck.  Professor  Cibinic's  hope  that 
the  DCAA  will  not  alter  its  practice  of  disclosure  may  be 
coming  true  as  there  have  been  no  more  recent  cases  on  this 
matter  than  those  cited.  On  the  other  hand,  if  contracting 
officers  want  to  play  hardball,  they  are  free  to  use  the  FOIA 
exemptions  to  exclude  the  disclosure  of  audit  reports. 
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IV.  Disclosure  of  Information  Pertaining  to  Competina 

Contractors 

By  design  and  law  the  federal  procurement  system  promotes 
competition.  A  natural  byproduct  of  this  competition  is  that 
contractors  will  do  whatever  is  necessary  to  gain  and  maintain 
the  competitive  edge  in  their  area  of  expertise,  and  the 
gathering  of  information  is  the  linchpin  to  success.  As  a 
result,  contractors  will  push  the  federal  procurement  system 
in  any  way  possible  to  get  the  information  they  believe  they 
need.  In  addition  to  the  Trade  Secrets  Act,^’’  the  Freedom  of 
Information  Act,““  and  the  Procurement  Integrity  Act“*  cases 
there  are  a  number  of  instances  where  the  Government  is  in 
control  of  confidential  or  proprietary  information  provided  by 
a  prospective  contractor,  that,  if  compromised,  might 
eliminate  or  compromise  its  competitive  edge.  In  this 
chapter,  a  few  of  these  areas  will  be  discussed. 

A.  Auctions,  Technical  Transfusion  and  Technical 
Leveling 

This  is  one  area  that  has  generated  a  significant  amount  of 
litigation  before  the  Comptroller  General,  the  courts  and  the 

”*18  U.S.C.  S  1805. 

*®See  5  U.S.C.  S  552  and  Cibinic,  Freedom  of  Information 
Act:  Tool  For  Industrial  Espionage?,  2  N  &  CR  ]  36  (June 

1988) 

"‘41  U.S.C.  S  423(b)  (3)  . 
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General  Services  Administration  Board  of  Contract  Appeals 
(GSBCA)  .  The  status  of  the  law  in  this  area  has  been 
extensively  documented  of  late“^  and  the  discussion  here  will 
center  on  only  the  most  controversial  issues  and  recent  cases. 

1 .  Auctions 


Examples  of  auctions  include 


(i)  Indicating  to  an  offeror  a  cost  or  price  that 
it  must  meet  to  obtain  further  consideration; 

(ii)  Advising  an  offeror  of  its  price  standing 
relative  to  another  offeror  (however,  it  is 
permissible  to  inform  an  offeror  that  its  cost  or 
price  is  considered  by  the  Government  to  be  too 
high  or  unrealistic) ;  and 

(iii)  Otherwise  furnishing  information  about  other 
offerors'  prices.^ 


Auctions  are  prohibited  as  they  "[1]  can  give  price  or  cost  a 
disparate  importance  in  relation  to  its  assigned  weight  in  the 
evaluation  criteria  in  the  RFP  ...  [2]  dilute  competition 


*®For  an  excellent  and  exhaustive  article  in  this  area, 
see  Feldman,  Traversing  the  Tightrope  Between  Meaningful 
Discussions  and  Improper  Practices  in  Negotiated  Federal 
Acquisitions ;  Technical  Transfusion^  Technical  Leveling,  and 
Auction  Techniques,  17  Pub.  Cont.  L.J.  21  (1987).  See  also 
Nash,  Technical  Leveling:  Confusion  and  Clarification ,  1  N  & 
CR  f  2  (January  1987)  and  Nash,  Postscript:  Understanding  the 
Meaning  of  "Technical  Leveling,"  4  N  &  CR  5  62  (November 
1990) . 

*®FAR  15.610(d)(3)  and  Space  Communications  Company,  B- 
223326.2  &  B-223326.3,  86-2  CPD  5  377  (1986). 
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because  they  can  deprive  the  offeror  with  the  lowest  price  or 
cost  of  a  legitimate  competitive  edge  in  the  acquisition  . , . 
[and]  [3]  can  lead  to  a  prejudicial  inequality  of  treatment 
between  offerors. 

There  is  nothing  inherently  illegal  about  auctions  in 
negotiated  procurements , and,  under  some  circumstances, 
auctions  are  sanctioned. 


[T]he  possibility  that  a  contract  may  not  be 
awarded  based  on  true  competition  on  an  equal  basis 
has  a  more  harmful  effect  on  the  integrity  of  the 
competitive  procurement  system  than  the  fear  of  an 
auction.  The  statutory  requirements  for 
competition  take  primacy  over  the  regulatory 
prohibitions  of  auction  techniques. 


While  this  may  be  true,  the  results  are  often  not  often 
appreciated  by  protesters,^  and  the  goal  of  protecting  the 


^See  Feldman,  supra  note  302  at  247. 

^Sperry  Corporation,  B-222317,  86-2  CPD  5  48  (1986). 

^See,  e.g..  Cubic  Corporation — Request  for 
Reconsideration,  B-228026.2,  88-1  CPD  ?  174  (1988)  where  it 
was  determined  that  the  risk  of  an  auction  was  secondary  to 
the  preservation  of  the  competitive  procurement  system,  even 
where  it  meant  reopening  discussions  and  a  new  round  of  BAFOs 
after  a  competitor's  price  had  been  disclosed.  See  also, 
FCC.O&M,  Inc.,  B-236810.2,  91-1  CPD  ?  26  (1990)  —  even  in 
cases  where  the  potential  for  an  auction  exists,  the  GAO  has 
balanced  the  integrity  of  the  procurement  system  against  the 
potential  harm  that  may  be  caused  by  an  auction.  FCC.O&M 
involved  a  protest  by  a  competitor.  Sterling,  which  protested 
an  ambiguity  in  a  solicitation  manning  requirement  on  a 
solicitation  for  which  FCC.O&M  was  the  low  offeror.  Having 
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integrity  of  the  procurement  system  is  noble  provided 
prospective  contractors  are  not  driven  away  from  doing 
business  with  the  Government  because  of  these  types  of 
decisions.  One  recent  decision  may  even  require  an  offeror 
desiring  to  continue  to  participate  in  the  reopening  of  a 
procurement  to  disclose  its  price. The  Federal  Circuit, 
while  acknowledging  such  disclosure  violated  the  FAR 
prohibition  on  auctions,  held  that  when  such  a  violation  is 
balanced  against  the  Competition  in  Contracting  Act's 
requirement  for  full  and  open  competition, disclosure  is 
not  improper. 


Sometimes  what  could  be  a  very  difficult  situation  is  made 


determined  that  the  protest  was  based  on  legitimate  grounds, 
the  agency  issued  an  amendment,  rendering  the  protest  moot. 
Upon  withdrawal  of  Sterling's  protest,  the  contracting  officer 
sent  both  Sterling  and  FCC.O&M  a  letter  advising  them  that  the 
amendment  had  been  issued.  Attached  to  each  letter  was  a  copy 
of  the  contracting  officer's  "Statement  of  Facts  and  Findings" 
which  listed  FCC.O&M  and  its  proposed  prices  as  well  as 
Sterling's.  FCC.O&M  then  protested  that  any  reopening  of 
discussions  would  be  an  impermissible  auction.  The 
Comptroller  General  held  that  "preserving  the  integrity  of  the 
competitive  system  through  reopening  discussions  clearly  takes 
precedence  over  the  risk  of  an  auction  due  to  disclosure  of 
the  offeror's  prices."  Id.  citing  Contact  Jnt'l  Corp. ,  B- 
237122.2,  90-1  CPD  f  481  (1990).  The  GAO  also  considered  the 
facts  that  the  revision  to  the  manning  requirement  and  a 
shortening  of  the  performance  period  would  necessitate  price 
revisions,  thereby  lessening  the  impact  of  the  disclosure. 

“•ncr  Corporation  v.  United  States,  9  FPD  ?  131  (Fed. 
Cir.  1990) . 

"’P.L.  98-369,  98  Stat.  1175  (July  18,  1984). 

Corp.,  supra  note  308. 


112 


easier  with  the  help  of  the  competing  contractors.  For 
example,  where  an  awardee's  BAFO  has  been  disclosed  and  the 
contract  is  recompeted,  the  agency  may  ask  other  offerors  to 
disclose  their  BAFO  in  order  to  eliminate  any  unfair 
advantage.^"  In  Sperry  Corp. ,  the  agency  awarded  a  contract 
to  Sperry,  but  in  the  course  of  preparing  for  a  debriefing 
with  a  losing  contractor,  the  agency  detected  an  error, 
necessitating  recompetition.  Here,  because  Sperry's  total 
contract  and  option  prices  had  been  disclosed,  the  other 
offerors  agreed  to  disclose  theirs.  The  GAO  did  not  consider 
this  an  auction  as  an  auction  is  the  "indicating  of  one 
offeror's  price  to  another  offeror  during  negotiations 

But  even  when  an  agency  tries  to  do  right,  things  go  wrong. 
For  example  in  Honeywell,  the  Navy  awarded  a  contract 

to  Honeywell,  and  after  an  agency  level  protest  was  sustained, 
the  Navy  decided  to  amend  the  RFP  and  reopen  the  competition. 
In  the  meantime,  the  diligent  contracting  officer  had  promptly 
and  properly  sent  out  to  all  unsuccessful  offerors  the 
required  notice  of  award  to  Honeywell  which  included 
Honeywell's  price.  Having  lost  the  recompeted  award, 
Honeywell  protested,  alleging  an  auction.  The  Comptroller 
General  held  that  since  Honeywell  knew  the  initial  award  was 

^"Sperry  Corporation,  B-222317,  86-2  CPD  5  48  (1986). 

^‘^Id.  (emphasis  added) . 

^'^B-231365.2,  88-2  CPD  f  550  (1988). 
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canceled  and  that  the  FAR  required  the  notice  be  sent  to 
unsuccessful  offerors,  its  protest  after  a  competitor  won  the 
award  was  untimely 

Often  regardless  of  whether  information  is  disclosed  or 
withheld  a  protest  will  ensue.  As  proof  that  some  contractors 
will  take  every  advantage  of  the  system,  consider  the  case  of 
ACR  Industries,  IncJ^^  In  this  case  the  Comptroller  General 
rightfully  denied  a  protest  wherein  the  protester  alleged  an 
improper  auction  since  its  second  round  BAFO  was  disclosed  to 
a  competitor  when,  in  fact,  the  protester  had  the  first  round 
BAFO  of  its  competitor! 

2.  Technical  Transfusion 


Technical  transfusion  is  the  "Government  disclosure  of 
technical  information  pertaining  to  a  proposal  that  results  in 
improvement  of  a  competing  proposal .  To  establish 


^'*The  case  could  have  been  decided  on  the  principle  that 
revealing  the  price  of  an  "ongoing"  contract  does  not  give 
rise  to  an  auction  —  Bethlehem  Steel  Corp.,  Baltimore  Marine 
Division;  The  American  Ship  Building  Co.,  Tampa  Shipyards, 
Inc.,  B-231923  &  B-231923.2,  88-2  CPD  1  438  (1988)  and  Pantel 
Associates,  B-230793,  88-1  CPD  5  581  (1988)  —  or  that  there 
was  no  disclosure  during  negotiations.  Sperry  Corp.,  supra 
note  311. 


J‘*B-235465,  89-2  CPD  J  199  (1989). 

*'‘FAR  15.610(d)(2)  and  Space  Communications  Company, 
supra  note  303. 
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transfusion,  the  contracting  officer  must  have  either  directly 
or  indirectly  disclosed  an  offeror's  technical  approach  to  a 
competitor.^’’  The  bulk  of  the  cases  involving  disclosure  of 
competitive  information  to  competing  contractors  results 
either  from  inadvertence^'*  or  from  criminal  activity.’”  If 
such  information  is  released,  the  question  then  becomes 
whether  or  not  there  has  been  any  prejudice.  If  not,  the 


’’’Northwest  Regional  Educational  Laboratory,  B-222591.3, 
87-1  CPD  ?  74  (1987),  citing  TEK,  J.V.  et  al.,  B-221320,  86-1 
CPD  5  365  (1986)  . 

”*See  Computer  Sciences  Corp. ,  B-231165,  88-2  CPD  f  188 
(1988)  (support  contractor  had  access  to  development 
contractor's  engineering  change  proposals  and  its  labor, 
overhead,  and  general  and  administrative  rates  as  well  as 
other  sensitive  data.  Both  contractors  were  now  competing  for 
award  of  a  follow-on  support  contract.  The  Comptroller 
General  denied  the  development  contractors'  protest  as  there 
was  no  indication  the  disclosure  was  due  to  anything  but 
inadvertence  and  there  was  no  evidence  that  the  information 
was  used;  curiously,  however,  following  an  in  camera  review  of 
the  protest,  the  GAO  refused  to  exclude  the  support  contractor 
as  it  would  have  a  significant  impact  on  competition) . 

’”See,  e.g.,  some  recent  Ill  Wind  cases:  Compare  the 
result  in  Litton  Systems,  Inc.,  B-234060,  89-1  CPD  5  450 
(1989)  (protest  sustained  where  protester  was  within  a 
competitive  range  of  two)  with  Aydin  Corp.,  B-2320003,  88-2 
CPD  f  517  (1988)  and  Comptek  Research,  Inc.,  B-232017,  88-2 
CPD  5  518  (protests  denied  as  not  within  the  competitive  range 
and  no  evidence  awardees  received  any  source  selection 
sensitive  information) .  The  GAO  in  Comptek  Research,  Inc. 
clearly  found  that  the  record  "indeed  contains  evidence  of 
possible  disclosure  of  source  selection  information,"  but  in 
Litton  Systems,  Inc.,  states  that  in  Comptek  Research,  Inc., 
and  Aydin  Corp.  "there  was  no  evidence  that  the  awardees 
improperly  received  any  source  selection  information."  There 
is  no  way  to  explain  this  difference,  but  the  end  result  can 
best  be  pinned  on  the  number  of  offerors  in  the  competitive 
range . 
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protest  will  be  denied. If  there  has  been  prejudice,  then 
you  need  to  ask  if  the  integrity  of  the  competitive  system 
outweighs  the  prejudice  to  the  protester.  The  Comptroller 
General  places  great  weight  on  the  integrity  of  the 
procurement  system,  often  overriding  the  concerns  of  the 
parties.  For  example,  the  GAO  has  held  that  despite  the  fact 
that  a  protester's  technical  formula  and  prices  were  revealed 
to  its  competitors  by  the  agency  in  the  course  of  award  and 
the  protest  process,  "the  importance  of  correcting  the 
improper  award  through  further  negotiation  overrides  any 
possible  competitive  disadvantage  accruing  to  [the  contractor] 
by  the  disclosures."^^' 

In  another  case,  the  Comptroller  General  stated  that  concerns 
about  technical  leveling  and  transfusion  do  not  overcome  the 
need  to  remedy  a  procurement  that  was  not  fully  and  openly 
competed. Following  award  on  initial  proposals  and  a 
debriefing,  the  debriefed  contractor  protested  that  the 
awardee's  offer  was  unbalanced,  prompting  the  agency  to  hold 


^^"There  is  no  remedy  for  improper  disclosure  of 
confidential  information  if  there  is  no  affirmative  showing 
that  the  contractor  was  competitively  prejudiced.  Management 
Services,  Inc.,  B-184606,  76-1  CPD  5  74  (1976). 

^^'Norden  Systems,  Inc.;  Sperry  Marine,  Inc.;  Department 
of  the  Navy — Reconsideration,  B-227106.3,  B-227106.4,  &  B- 
227106.5,  87-2  CPD  5  367  (1987)  citing  Harris  Corp. ,  B-204827, 
82-1  CPD  1  274  (1982) . 

^“Pan  Am  Support  Services,  Inc. — Request  for 
Reconsideration,  B-225964.2,  87-1  CPD  5  512  (1987). 
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discussions.  The  GAO  found  that  such  action  was  appropriate 
as  there  was  no  evidence  that  the  debriefing  included  any 
specifics  on  the  awardee's  proposal. 

There  are  times  when  the  Government  is  caught  between  two 
competing  contractors.  One  recent  case^^^  offers  an 
interesting  example.  Two  weeks  prior  to  the  date  set  for  the 
receipt  of  offers,  a  program  director  from  Compliance 
Corporation  (Compliance)  contacted  an  assistant  security 
manager  of  a  competing  contractor  [Eagan,  McAllister 
Associates,  Inc.  (EMA) ]  for  a  Navy  contract.  The  Compliance 
employee  sought  information  concerning  a  like  contract  for 
which  EMA  was  the  incumbent,  (1)  including  proprietary  salary 
information,  (2)  whether  some  EMA  employees  might  like  to  work 
for  Compliance  if  it  were  to  be  awarded  the  contract,  and  (3) 
a  list  of  Government-owned  property  in  use  by  EMA  under  a 
current  contract.  A  Naval  Investigative  Service  investigation 
was  initiated  that  confirmed  these  facts  and  even  indicated 
the  EMA  security  specialist  was  offered  a  job  with  Compliance 
if  the  information  was  provided.  The  investigation  revealed 
that  the  Compliance  employee  obtained  a  written  list  of  the 
position  descriptions  of  the  EMA  employees  working  on  the 
current  contract  as  well  as  the  amount  of  time  they  had  worked 
on  the  contract.  When  the  contracting  officer  disqualified 


^“Compliance  Corporation — Reconsideration,  B-239252.3, 
90-2  CPD  5  435  (1990). 
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Compliance  on  the  basis  of  its  improper  conduct.  Compliance 
protested.  The  Comptroller  General  denied  the  protest  on  the 
grounds  that  Compliance  in  all  likelihood  had  obtained  an 
unfair  competitive  advantage .  Compliance  argued 
unsuccessfully  that  such  conduct  was  "nothing  different  than 
the  aggressive  and  normal  business  tactics"^”  used  in  the 
private  sector  on  a  day-to-day  basis  and  that  the  end  result 
is  a  lower  procurement  cost  to  the  Gover^ent.  GAO  rejected 
Compliance's  assertion  that  the  matter  was  purely  one  between 
two  private  parties,  finding  that  such  conduct  goes  to  the 
very  heart  of  the  integrity  of  the  federal  procurement  system 
and  that  the  contracting  officers  have  great  discretion  to 
protect  the  Government's  interests. 

Whether  a  transfusion  argument  will  succeed  may  depend  on  the 
type  of  information  disclosed.  In  one  case”’  the  agency  had 
the  incumbent  contractor  complete  a  Standard  Form  (SF)  98 
("Notice  of  Intention  to  Make  a  Service  Contract  and  Response 
to  Notice") ,  a  form  normally  completed  by  the  agency  and 
submitted  to  the  Department  of  Labor  for  wage  determinations 


’^Jd.  citing  Holmes  and  Narver  Servs.,  Inc. /Morrison- 
Knudson  Servs.,  A  Joint  Venture;  Pan  Am  World  Servs.,  Inc.,  B- 
235906;  B-235066.2,  89-2  CPD  1  379,  aff’d,  Brown  Assocs. 

Management  Servs.,  Inc. — Recon.,  B-235906.3,  90-1  CPD  299. 

”*Id.  (emphasis  in  original) . 

”®Jd.  citing  FAR  1.602. 

^^Vinnell  Corporation,  B-230919,  88-2  CPD  5  4  (1988). 
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for  service  contracts.  The  SF  98  was  then  appended  to  the  RFP 
for  a  follow-on  contract  for  which  the  incumbent  was 
competing.  The  incumbent  contractor  claimed  that  release  of 
the  form  (which  included  the  mix  of  skills  used  to  perform  the 
present  contract  to  such  a  degree  that  its  proposed  price 
would  be  compromised)  put  it  at  a  severe  competitive 
advantage.  The  GAO  disagreed,  holding  that  this  was  not  such 
a  case  where  the  protester  was  so  prejudiced  by  the  disclosure 
of  data  which  directly  revealed  the  product  or  service  to  be 
rendered,  such  that  the  solicitation  had  to  be  cancelled  or  a 
sole  source  award  be  made.*^*  Rather,  the  data  here  only 
reflected  one  contractor's  approach  to  the  work  to  be  done. 

Additionally,  the  Government  is  not  required  to  disclose 
information  to  a  contractor  concerning  an  incumbent 
contractor.”’  In  Master  Security,  a  contractor  protested  the 
fact  that  the  agency  refused  to  release  personnel  information 
concerning  the  incumbent  contractor's  work  force  which  the 
protester  needed  to  plan  his  work  force  if  it  was  awarded  the 
contract.  The  Comptroller  General  held  the  Government  has  no 
duty  to  disclose  such  information  to  eliminate  the  incumbent's 
competitive  advantage  absent  preferential  treatment  or  some 

”*Citing  49  Comp.  Gen.  28;  Aeronautical  Instrument  and 
Radio  Co.,  B-224431.3,  86-2  CPD  5  170  (1986);  and  Zodiac  of 
North  America  Inc.,  B-220012,  85-2  CPD  5  595  (1985). 

^”Master  Security,  Inc.,  B-232263,  J  449  (1988). 
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other  type  of  unfair  action  on  the  part  of  the  Government.*** 


As  might  be  expected,  disclosure  of  a  contractor's  proprietary 
data  is  serious  business.  JL  Associates,  Inc.”‘  illustrates 
that  disclosure  of  proprietary  data  already  made  public  is  not 
actionable.  Here,  the  protester  was  currently  within  the 
first  one  year  option  term  of  a  two  option  contract.  In  order 
to  decide  whether  to  exercise  the  second  option,  the  agency 
issued  an  RFP  which  set  forth  the  protester's  unit  prices. 
The  protester  alleged  that  revealing  its  option  prices  was  a 
disclosure  of  confidential  information.  In  denying  the 
protest,  the  GAO  found  that  in  disclosing  the  prices,  there 
was  neither  an  impairment  to  the  Government's  ability  to 
obtain  like  information  in  the  future  (as  offerors  will  submit 
this  information  in  hopes  of  getting  the  contract) ,  nor  a 
likelihood  that  release  would  cause  substantial  harm  to  the 
protester's  competitive  position  as  contract  prices  are 
available  pursuant  to  requests  under  the  Freedom  of 
Information  Act  and  are  required  to  be  disclosed  to  all 
unsuccessful  offerees.*”  The  decision  did  state,  however, 
that  if  the  disclosure  of  prices  would  reveal  a  contractor's 
overhead,  profit  rates,  or  multiplier,  then  the  prices  need 


***Jd. 

**'B-239790,  90-2  CPD  f  261  (1990). 
**^Jd.  and  FAR  15 . 1001  (c)  (iv)  . 


not  be  disclosed  under  FOIA.^^^ 


3.  Technical  Leveling 

Technical  leveling  is  prohibited.  It  is  defined  as  "helping 
an  offeror  to  bring  its  proposal  up  to  the  level  of  other 
proposals  through  successive  rounds  of  discussion,  such  as  by 
pointing  out  weaknesses  resulting  from  the  offeror's  lack  of 
diligence,  competence,  or  inventiveness  in  preparing  the 
proposal. 

Conceptually  at  least,  it  appears  that  technical  leveling  and 
transfusion  are  but  two  sides  of  the  same  coin  —  that  you  can 
not  have  one  without  the  other.  For  example,  consider 
transfusion  which  involves  the  "transmission"  of  information 
from  an  offeror  with  a  superior  proposal  to  an  offeror  with  an 
inferior  proposal.  When  the  offeror  with  the  inferior 
proposal  "receives"  the  information  and  makes  use  of  it,  its 
proposal  has  risen  toward  the  level  of  the  superior  offeror. 
Thus,  it  would  be  hard  to  envision  a  case  of  actionable 
transfusion  that  did  not  involve  a  case  of  actionable 


”*Jd.  citing  Acumenics  Research  &  Technology,  Inc.  v. 
Dept  of  Justice,  843  F.2d  800  (4th  Cir.  1988)  and  Pacific 
Architects  and  Engineers  Inc.,  808  F.2d  1345  (9th  Cir.  1990). 

’^FAR  15.601(d)(1)  (emphasis  added)  and  Ultrasystems 
Defense,  Inc,,  B-235351,  89-2  CPD  5  198  (1989)  (no  leveling 
where  discussions  merely  ascertained  what  the  offeror  was 
proposing) . 
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leveling. 


Now  consider  leveling.  This  involves  the  "receipt"  of 
information  that  brings  an  offeror's  proposal  up  to  the  level 
of  other  superior  proposals.  If  the  Government  discloses 
information  from  a  superior  offeror's  proposal,  then  there  is 
obviously  also  transfusion.  Only  if  the  Government  "helps"  an 
offeror  without  disclosing  information  from  a  superior 
offeror's  proposal  is  there  leveling  without  transfusion; 
however,  rare  will  be  the  circumstance  where  the  Government 
helps  an  offeror  to  bring  its  proposal  up  to  the  level  of 
other  proposals  without  disclosing  information  from  a  superior 
offeror's  proposal. 

Despite  this  analysis  and  the  language  of  the  FAR  there  is 
authority  that  the  concepts  of  technical  leveling  and 
transfusion  are  entirely  separate.”^  Unfortunately,  as 
Professor  Nash  points  out,’“  someone  should  tell  the 
Comptroller  General  which  has  stated  in  one  case  that  "the 
procuring  activity  engaged  in  technical  leveling  by  disclosing 


“’Tidewater  Consultants,  Inc.,  GSBCA  8069-P.R.  85-3  BCA 
5  18,458  (1985)  at  92,725.  As  authority  for  this  proposition, 
the  board  points  to  the  fact  that  leveling  and  transfusion  are 
set  out  in  the  FAR  in  the  disjunctive.  Not  a  compelling 
argument . 

’“see  Nash,  supra  note  302  at  1  N  &  CR  f  2 . 
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certain  aspects  of  its  proposal  ...» clearly  confusing  the 
two  concepts  —  unless,  of  course,  the  GAO  was  viewing  the 
disclosure  from  the  other  side  of  the  coin. 


It  has  been  suggested  that  the  technical  leveling  definition 
in  the  FAR  be  changed  to  read 


Technical  leveling  is  helping  an  offeror  to  bring 
its  proposal  up  to  the  level  of  other  proposals  by 
coaching  or  providing  solutions  or  approaches 
desired  by  the  agency."* 


While  this  definition  solves  many  of  the  problems  with  the 
existing  FAR  definition”’  and  would  be  a  significant 


*”ld.  citing  Service  Ventures,  Inc.,  B-221261,  86-1  CPD 
1  371  (1986) . 

”*See  Nash,  supra  note  302  at  1  N  &  CR  ?  2  and  4  N  &  CR 

1  62. 


”’ld.  Professor  Nash's  comment  that  "coaching"  is  the 
"key  issue"  has  not  gone  unnoticed  —  the  Comptroller  General 
seems  to  use  it  as  a  synonym  for  leveling.  See  Virginia 
Technology  Associates,  B-241167,  91-1  CPD  ?  80  (1991) 
(coaching  amounts  to  technical  leveling;  agency  not  allowed  to 
advise  protester  how  to  raise  the  level  of  its  acceptable 
offer  to  the  level  of  the  awardee's);  Warren  Electrical 
Construction  Corporation,  90-2  CPD  5  34  (1990)  (no  coaching 
despite  three  rounds  of  BAFOs,  two  site  visits,  and  requests 
for  clarifications  where  purpose  was  to  understand  what  was 
being  proposed  and  where  the  questions  asked  by  the  evaluators 
were  the  same  questions  asked  of  all  offerors) ;  Development 
Alternatives,  Inc.,  B-235663,  89-2  CPD  1  296  (1989)  (use  of 
seven  standard  questions,  although  not  the  most  direct,  were 
adequate  without  causing  leveling  or  coaching) ;  Johns  Hopkins 
University,  B-233384,  89-1  CPD  %  240  (1989)  (questions 
submitted  to  offerors  were  such  that  they  could  have  induced 
offerors  proposals  to  go  up  or  down  —  no  coaching) ;  Runyan 
Machine  and  Boiler  Work,  Inc.,  B-227069,  87-2  CPD  J  177  (1987) 
(agency  letter  to  awardee  even  less  specific  than  that  to 
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Improvement,  it  does  not  make  clear  that  you  can  have 
technical  leveling  without  transfusion.  This  can  only  be  done 
through  the  elimination  of  the  reference  to  "other  proposals." 
Therefore,  suggest  it  be  changed  to  read 

Technical  leveling  is  helping  an  offeror  revise  its 
proposal  by  coaching  or  providing  solutions  or 
approaches  desired  by  the  agency. 


One  further  complicating  issue  in  this  area  involves  the 
overlap  of  transfusion  and  leveling  with  the  requirement  that 
deficiencies  in  proposals  be  disclosed^"  and  discussions  be 
meaningful .“*  At  issue  is  the  tension  between  the 
requirement  to  disclose  deficiencies  and  the  fear  of  technical 
leveling  and  transfusion  (i.e.,  protest),  which  typically 
results  in  the  reluctance  of  contracting  officers  to  fully 
discuss  deficiencies  which  can  only  serve  to  make  a  more 
effective  procurement.^^  As  has  been  pointed  out. 


protester  —  no  coaching);  and  Flight  Systems,  Inc.,  B-225463, 
87-1  CPD  5  210  (1987)  (no  improper  coaching  where  contracting 
officer  pointed  out  a  deficiency  to  awardee,  followed  by  a 
clarifying  amendment  to  the  RFP  to  which  the  awardee  provided 
an  acceptable,  revised  proposal  and  no  successive  rounds  of 
discussions) . 

*“See  supra  Chapter  III.C. 

“'5ee,  Love,  Why  Can’t  Discussions  Be  Meaningful? ,  5  N  & 
CR  1  42  (July  1991) . 

Mr  Love  contends  that  not  only  will  a  full 
discussion  of  deficiencies  help  the  Government  get  what  it 
wants,  but  it  will  also  enable  contractors  to  know 
specifically  what  to  do  to  improve  their  proposal  and  meet  the 
Government's  needs,  rather  than  by  making  a  "guess."  Id. 
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contracting  officers  are  overly  conservative  with  what  they 
discuss  —  only  one  protest  has  been  upheld  on  the  grounds  of 
technical  leveling  and  none  has  been  sustained  on  technical 
leveling  grounds. There  is  no  simple  solution  to  this 
problem  as  transfusion/ leveling  and  meaningful  discussions  are 
inversely  related  —  too  much  discussion  may  trigger  a 
transfusion/ leveling  protest;  not  enough  disclosure  of 
deficiencies  means  discussions  were  not  meaningful.  To  effect 
a  change  in  this  balance  will  require  a  reassessment  on  the 
part  of  the  Comptroller  General  and  the  GSBCA^  —  a 
reassessment  that  requires  looking  beyond  the  regulatory 
language  in  the  FAR  and  fixing  a  problem  that  can  make  the 
system  more  efficient,  effective  and  productive  for  both 
parties. 


B.  Contractor  Performance  Assessment  Reports 

The  release  of  CPARS  data  was  discussed  above”^  in  connection 
with  releasing  that  information  to  the  contractor  that  was  the 
subject  of  the  CPAR.  Is  it  possible  for  a  competing 
contractor  to  gain  access  to  this  information?  By  regulation, 
CPARS  data  is  protected  from  disclosure  by  its  predecisional 


”^Jd.  The  technical  leveling  case  was  Tidewater 
Consultants,  Inc.,  supra,  note  335. 

^Id. 

“*See  supra  Chapter  III. A. 3. 
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nature,  thus  precluding  access  to  such  information  requested 
pursuant  to  the  Freedom  of  Information  Act,”*  and  to  the 
extent  that  a  CPAR  contains  any  proprietary  data  (trade 
secrets,  confidential  commercial  or  financial  data) ,  that  too, 
would  not  be  releasable  under  FOIA.”’  Interestingly  enough, 
no  contractor  has  ever  made  a  move  to  obtain  access  to 
information  in  the  CPARS  data  base  pertaining  to  other 
contractors.  The  reason?  Industry  likes  the  system  and 
contractors  undoubtedly  do  not  want  to  break  through  this 
information  barrier  to  obtain  information  on  another 
contractor  as  that  would  allow  others  possible  access  to  their 
CPARS  information.”* 

C.  Preaward  Suxrvey  Data 

The  earlier  analysis  of  preaward  survey  information  focused  on 
the  release  of  that  information  to  the  contractor  that  was  the 
subject  of  the  report.  The  question  here  is  whether  or  not 
one  contractor  could  gain  access  to  this  kind  of  information 
from  the  Government  on  another  contractor.”*  As  discussed 

”*5  U.S.C.  S  552(b)  (5)  . 

”’ld.  at  S  552(b)  (4)  . 

”*Conversations  with  HQ  AFSC/PKCP  (Ms  Diana  Hoag)  and 
ASD/PKCS  (Mr  Edward  C.  Martin)  11  Jun  1991. 

”’Note  that  "although  it  is  possible  that  the  mere 
initiation  of  a  preaward  survey  can  . . .  give  rise  to  the 
inference  that  an  offeror's  price  is  not  low  in  relation  to 
the  surveyed  offeror,  such  necessary  action  of  [sic]  the  part 
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above,  preaward  survey  reports  are  typically  not  released  even 
to  a  contractor  that  is  the  subject  of  the  survey;  however, 
research  indicates  that  there  is  one  recent  case  that  involves 
the  release  of  this  information  to  a  competing  contractor.’*” 
Dixon  involved  the  award  of  firm  fixed-price  contract  to 
Dynamic  Control  Corporation  (DCC)  for  the  development  and 
production  of  the  Harpoon  Interface  Adapter  Kit  (HIAK) ,  an 
interface  unit  which  allows  the  Air  Force  to  utilize  F-16 
aircraft  to  launch  AGM-84  Harpoon  missiles.’*'  The 
Comptroller  General  found  that 


Upon  learning  of  the  November  21,  1990  award  to 
DCC,  Dixon  requested  a  copy  of  DCC's  preaward 
survey  from  the  agency  under  the  Freedom  of 
Information  Act.  The  survey,  performed  by  the 
Defense  Contract  Management  Area  Office  (DCMAO) , 
Hartford,  Connecticut,  recommended  against  award  to 
DCC  based  on  DCC’s  "inability  to  provide  a  tailored 
version  of  DOD-STD-2167A  and  2168  at  the  time  of 
the  preaward  survey."  The  survey  also  noted  that 
DCC  has  been  operating  under  "method  C"  corrective 
status  since  August  1989,  but  has  made  substantial 
progress  and  is  in  the  process  of  resolving 
remaining  problems.  After  receiving  a  copy  of  the 
survey,  Dixon  filed  its  protest.  Mirage  learned  of 
DCC's  negative  preaward  survey  from  Dixon,  and 
filed  a  similar  protest. 


of  the  government  does  not  constitute  an  auction.  The  B . F . 

Goodrich  Co. .  B-230674,  May  18,  1988,  67  Comp.  Gen.  _ ,  88-1 

CPD  5  471."  Braswell  Shipyards,  Inc.,  B-233287  &  B-233288, 
89-1  CPD  5  3  (1989) . 

’*”D.K.  Dixon  &  Co.;  Mirage  Systems,  B-242502  &  B- 

242502.2,  1991  U.S.  Comp.  Gen.  LEXIS  479,  April  19,  1991. 

’*'ld. 

’*^Jd.  (footnotes  omitted;  emphasis  added)  . 
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A  review  of  the  protest  file  in  this  case  reveals  that  DCMAO 
reported  its  findings  in  detail  in  the  survey  regarding  the 
following  areas  of  DCC's  operations:  plant  facilities; 
materials  and  purchased  parts;  the  number  and  source  of 
employees;  union  affiliations;  current  workload  breakdowns; 
production  capabilities;  quality  assurance;  company 
organization;  program  organization;  manufacturing 
organization;  and  financial  capabilities  (in  specific  dollar 
amounts)  The  matter  of  concern  is  not  that  the  documents 
were  released,  but  who  received  them.  Surely,  DCC  should  be 
entitled  to  a  copy  of  its  preaward  survey  report  (albeit 
without  recommendations)  under  the  Freedom  of  Information 
Act^*^,  however,  this  type  of  information  should  never  have 
been  released  without  substantial  redaction  to  a  competing 
contractor.”*  Further  damage  was  done  when  Dixon  released 


”*The  preaward  survey  information  attached  to  the  protest 
file  included  the  following  forms  prescribed  by  the  FAR:  FAR 
53.301-1403  [Preaward  Survey  of  Prospective  Contractor 
(General)];  FAR  53.301-1405  (Preaward  Survey  of  Prospective 
Contractor  Production);  FAR  53.301-1406  (Preaward  Survey  of 
Prospective  Contractor  Quality  Assurance)  ;  and  FAR  53.301-1408 
(Preaward  Survey  of  Prospective  Contractor  Accounting  System)  . 

***Recall  the  discussion  at  Chapter  III.A.l.  above  where 
it  was  suggested  that  all  prospective  contractors  about  to  be 
found  nonresponsible  should  receive  a  copy  of  the  preaward 
survey  on  which  the  contracting  officer  was  basing  the 
determination . 

”*The  GAO  has  no  authority  to  determine  what  information 
must  be  disclosed  by  the  Government.  Hunt  Manufacturing  Co. , 
B-211563,  83-1  CPD  1  544  (1983).  In  that  case  a  competing 
contractor  wanted  a  copy  of  the  preaward  survey  report  on  the 
awardee  and  the  GAO  advised  the  protester  that  its  disclosure 
remedy  was  under  FOIA,  citing  Westec  Services,  Inc.,  B-204871, 
82-1  CPD  1  257  (1982)  . 
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the  results  of  the  survey  to  yet  another  competing  contractor. 
Mirage,  which  also  later  filed  a  protest.  What  is  not  clear 
in  this  case  is  whether  disclosure  of  this  information  was 
inadvertent  or  whether  DCC  was  ever  consulted  and  consented  to 
the  release  of  this  information 

D.  Information  on  Prior  Procurements  or  Contractors 


Generally  speaking,  the  Government  is  under  no  obligation  to 
provide  information  on  prior  procurements  or  previous 
contractors.^”  To  this  rule  there  are  except  ions.  The 


^“Exemption  4  of  the  Freedom  of  Information  Act  (5  U.S.C. 
S  552)  deals  with  the  release  of  proprietary  contractor 
information  and  Executive  Order  No.  12,600,  3  C.F.R.  235 
(1988)  provides  for  mandatory  notification  to  the  submitters 
of  confidential  commercial  information  whenever  an  agency 
determines  that  it  may  be  required  to  release  such  information 
under  FOIA.  Id.  at  §  1.  Submitters  are  then  given  a 
reasonable  period  of  time  to  object  to  the  disclosure  of  the 
information.  Id.  at  §  4.  The  agency  is  required  to  consider 
the  objections  of  the  submitter  and  provide  submitters  with 
written  reasons  why  their  objections  were  overruled.  Id.  at 
§5.  If  the  submitter  can  provide  evidence  of  "actual 
competition  and  a  likelihood  of  substantial  competitive 
injury,"  the  information  cannot  be  released  —  actual  injury 
need  not  be  shown.  See  CNA  Fin.  Corp.  v.  Donovan,  830  F.  2d 
1132,  1152  (D.C.  Cir.  1987),  cert,  denied,  485  U.S.  977 
(1988) .  Typically,  submitters  challenge  agency  decisions  to 
release  in  what  has  come  to  be  called  "reverse"  FOIA  suits. 

^”See  Drillers,  Inc.,  supra  note  94;  American 
Shipbuilding  Co.  v  United  States,  228  Ct.  Cl,  220,  654  F.2d  75 
(1981)  and  Industrial  Electronics  Hardware  Corp.,  ASBCA  10201, 
11364,  68-1  BCA  1  6760  (1968).  Cf .  Automated  Services,  Inc., 
GSBCA  EEOC-2  &  3,  81-2  BCA  f  15,303  (1981)  (Government 
breached  its  duty  to  communicate  and  cooperate  with  contractor 
in  not  revealing  potential  problems  contractor  would  have  with 
its  computer  system  learned  of  by  the  agency  through  prior 
contracts) . 
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courts  and  boards  have  created  a  dividing  line  between 
generalized  information  (which  need  not  be  disclosed)  and 
specialized  information  which  does.”’  For  example,  in 
Industrial  Electronics^^  the  board  stated  that 


[T]he  fact  that  the  [Government's]  general 
knowledge,  with  respect  to  the  fact  that  the  item 
was  difficult  to  make  and  that  prior  contractors 
had  encountered  problems,  was  more  extensive  than, 
and  superior  to,  appellant's  is  not  material.  In 
the  context  of  the  duty  to  disclose,  superior 
knowledge  on  the  part  of  the  Government  is  only 
material  when  it  is  specific  as  to  some  fact  that  a 
contractor  needs  to  know  in  order  to  produce  an 
item  that  meets  specifications  and  is  either 
exclusive  or  is  such  that  it  is  not  available 
elsewhere.”' 


contractor  may  be  able  to  recover  if  the  Government 
was  the  prior  "contractor."  See,  Price/CIRI  Construction, 
J.V.,  ASBCA  36988,  37000,  89-3  BCA  f  22,146  (1989)  (contractor 
recovered  for  additional  effort  required  to  scour  heavily 
scaled  pipes  as  Government  knew  of  the  heavy  mineral  deposits 
from  its  own  earlier  attempts  to  clean  the  pipes  with  the  same 
method  as  proposed  by  the  contractor) . 

”’How  the  Government  can  know  "generally"  of  difficulties 
in  performance  of  a  contract,  and  not  either  know  or  have  a 
duty  to  inquire  as  to  the  "specifics"  calls  into  serious 
question  the  Government's  contract  administration  functions  in 
these  instances.  See  Numax  Electronics,  Inc.,  supra  note  103 
(contractor  recovered  for  unsuccessful  efforts  to  produce  a 
pistol  part  when  the  Government  knew  from  previous  contracts 
that  the  part  could  not  be  made  in  accordance  with  the 
specifications  and  earlier  contractors  had  gotten  waivers) . 

^Supra  note  357. 

”‘Jd.  at  31,274  (emphasis  added).  See  also  Wright 
Industries,  Inc.  ASBCA  18282,  78-2  BCA  ?  13,396  (1978); 
American  Shipbuilding  Co.  v.  United  States,  supra  note  357; 
Tar  Heel  Engineering  and  Manufacturing  Co.,  ASBCA  15103,  72-1 
BCA  J  9242  (1971);  Evans  Reamer  &  and  Machine  Co.  v.  United 
States,  181  Ct.  Cl.  539,  386  F.2d  873  (1967),  cert,  denied, 
390  U.S.  982  (1968)  Lear  Siegler,  Inc.,  ASBCA  22235,  81-2  BCA 
f  15,372  (1981),  mot.  for  reconsid.  denied,  82-2  BCA  f  15,832 
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While  the  decision  in  this  case  is  supportable,  it  fails  to 
make  business  sense.  Although  the  Government  need  not 
disclose  such  data,  when  a  contractor  suffers  any  performance 
problem  that  could  impact  a  future  contractor  (excluding  those 
matters  that  could  involve  the  improper  disclosure  of 
proprietary  data)  which  the  Government  knew  of  prior  to 
performance,  it  seems  that  awarding  the  contract  without 
disclosing  such  knowledge  borders  on  the  commission  of  an 
intentionally  stupid  act.  In  light  of  the  fact  that  this  is 
the  1990s  —  the  age  of  computers,  word  processors,  database 
programs,  laser  printers,  fax  machines,  car  phones,  video¬ 
teleconferencing  and  the  like,  not  to  mention  a  shrinking 
defense  budget  and  the  possible  loss  of  some  long  time  major 
defense  contractors  —  there  is  no  excuse  not  to  fully  and 
openly  communicate  with  contractors  and  put  all  such 
information  on  the  table  before  award.  The  result? 
Anticipation  and  pre-performance  correction  of  problems  to 
ensure  that  the  Government  gets  what  it  wants,  on  time  and 
within  budget.  On  the  other  hand,  critics  of  disclosure  (of 
which  there  are  many  in  the  Government)  argue  that  if  the 
Government  offers  up  evidence  of  even  general  prior  contract 
difficulties,  it  may  drive  up  bids/offers  or  perhaps 
discourage  some  contractors  from  competing. However,  the 

(1982);  and  Pacific  Western  Construction,  Inc.,  DOTCAB  1084, 
82-2  BCA  f  16,045  (1982),  mot.  for  reconsid .  denied,  83-1  BCA 
1  16,337  (1983)  . 

^^See  American  Shipbuilding  Co.,  supra  note  357. 
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Government  must  decide  In  these  instances  whether  it  would 
rather  have  a  low  cost  bid/offer  and  risk  nonperformance  or 
pay  a  higher  price  to  get  what  it  needs.  This  should  not 
require  much  thought  since  the  Government  has  already 
attempted  (at  least  once)  to  get  the  job  done  at  the  lowest 
cost,  and  while  disclosure  might  drive  the  cost  up  slightly, 
this  outweighs  the  high  costs  of  later  litigation. 

Now  consider  Federal  Electric  Corp.^^^  which  allowed  the 
contractor  an  equitable  adjustment  in  a  contract  for  the 
manufacture  of  generators.  The  contract  called  for  the  use  of 
lugs  which  could  not  be  used  without  modification  —  although 
the  Government  knew  of  the  problem  because  two  prior 
contractors  had  earlier  difficulties  with  the  lugs.  In 
Industrial  Electronics^  the  same  board  keyed  on  the  fact 
that  the  agency  had  never  produced  the  item  before  and  that 
the  Government's  knowledge  was  not  exclusive;^“  however,  the 
same  could  be  said  about  Federal  Electric  Corp.  The  rule  that 
the  Government  need  not  disclose  generalized  information 
(Industrial  Electronics  —  item  hard  to  make  and  prior 


“^ASBCA  13030,  69-2  BCA  1  7792  (1969).  Federal  Electric 
Corp.  was  followed  in  C.M.  Moore  Div.,  K.S.H.,  Inc.,  supra 
note  102  (in  spite  of  a  contractor  inspection  and  a  Government 
furnished  property  "as  is"  clause,  contractor  recovered  for 
breach  of  duty  to  disclose  where  Government  knew  the  furnished 
property  would  have  to  be  modified  to  function) . 

^Supra  note  357. 

^Id. 
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contractors  had  difficulties) ,  but  must  disclose  specific 
information  (Federal  Electric  Corp.  —  Government  knew  problem 
was  with  the  lugs)  begs  the  question  as  to  what  is  generalized 
and  what  is  specific.  It  may  well  be  that  it  was  the 
Government-provided  specification  that  was  critical  in  Federal 
Electric  Corp.,  and  since  the  Government  knew  about  the 
deficiency  in  the  specification  and  refused  to  correct  it,  the 
board  properly  held  the  Government  liable. 

In  1987,  a  decision  came  down  which  blurred  further  the 
distinction  as  to  disclosure  of  general  versus  specific 
information.  In  Riverport  Industries,  Inc.  the  Government  was 
held  liable  for  not  disclosing  a  production  history  of  product 
(typically  ••general”  knowledge)  —  the  board  calling  the 
information  "vital"  as  this  history  was  unknown  outside  the 
Government . 

If  the  rule  concerning  disclosure  of  prior  information  was  not 
difficult  enough,  making  sense  of  it  is  made  more  complicated 
when  one  examines  the  cases  that  obligate  the  Government  to 
provide  information  that  is  not  directly  related  to 
performance  of  the  contract  at  hand.^^  For  example,  in  the 
oft-cited  case  of  J.A.  Jones  Construction  Co.,^  the  court 
held  the  Government  should  have  disclosed  to  the  contractor 

^ASBCA  30888,  87-2  BCA  5  19,876  (1987). 

“’See  Latham,  supra  note  42  at  201-207. 

^Supra  note  93. 
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the  existence  of  other  classified  projects  in  the  area  that 
had  significantly  escalated  the  wage  rates. ^ 

Finally,  the  experience  level  of  a  contractor  is  also  a  factor 
in  nondisclosure  cases  and  the  Government  may  not  be  required 
to  give  out  details  of  difficulties  experienced  by  predecessor 
contractors  if  the  problems  should  have  been  apparent  to  a 
contractor  experienced  in  the  field. 

E.  Investigative  Reports 

Recently,  one  court  had  occasion  to  entertain  the  issue  as  to 
whether  an  agency  can  disclose  an  investigative  report  to  a 
competing  contractor,  who  was  not  the  subject  of  the  report. 
In  ISC  Group,  Inc,  v.  United  States  Department  of  Defense  et 
at  issue  was  the  release  of  an  investigative  report 
containing  "operations  statements,  financial  summaries  and 
forecasts,  inventory  and  labor  data,  and  other  financial 
analyses"^^  to  a  competing  contractor.  The  court  denied 

^See  also,  Aerodex  Inc.,  supra  note  93  (Government  knew 
or  should  have  Known  that  a  supplier  of  an  item  would  not 
cooperate  with  contractor)  and  Kaplan  Contractors,  Inc.,  GSBCA 
2747,  70-2  BCA  J  8511  (1970)  (contractor  recovery  for  failing 
to  disclose  sole  supplier  of  a  product) .  See  also  imputation 
cases  cited  at  supra  note  117. 

^Intercontinental  Manufacturing  Co.  v.  United  States,  4 
Cl.  Ct.  591,  2  FPD  5  117  (1984). 

”‘35  CCF  5  75,667  (D.D.C.  1989). 

^Id.  at  82,671. 
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access  on  two  grounds.  First,  the  court  held  that  the  report 
was  exempt  from  disclosure  under  FOIA  exemption  (b) (4)  as  the 
report  contained  information  that  was  "confidential.”^’^  The 
court  gave  great  weight  to  the  fact  that 


[T]he  report  ...  was  submitted  under  DOD's 
voluntary  disclosure  program,  which  was  adopted  in 
1986  to  encourage  defense  contractors  to  establish 
a  program  of  self-governance  and  voluntary 
disclosure....  Disclosure  of  information  submitted 
under  a  confidentiality  agreement  could  undermine 
the  ability  of  the  government  to  obtain  such 
information.  This  would  jeopardize  the 
effectiveness  of  the  voluntary  disclosure  program 
and  the  ability  of  DOD  to  police  its  contracts  with 
private  companies.  From  a  broader  perspective, 
disclosure  of  such  information  would  raise  serious 
questions  about  the  integrity  of  the  government  in 
promising  confidentiality  to  future  submitters. 


The  court  also  found  that  the  report  was  "confidential"  and 
exempt  from  release  under  (b) (4)  because  release  of  the  report 
was  likely  to  impair  the  ability  of  the  Government  to  obtain 
goods  and  services  in  the  future.”* 


The  second  ground 
the  same  as  that 
discussed  earlier 


the  court  used  to  withhold  the  report  was 
often  used  to  withhold  audit  reports  as 
—  exemption  (b) (7) In  this  case,  the 


^Id. 

^*Id.  at  82,672. 

”^Id. 

^^Id.  at  82,674. 
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report  at  issue  was  produced  by  a  private  entity  under  the 
voluntary  disclosure  program  and  was  used  to  subsequently 
begin  a  criminal  investigation.  The  court  held  that  even  so, 
it  was  sufficiently  connected  to  the  criminal  investigation  to 
be  protected  under  (b) (7) Further,  the  agency  made  an 
adequate  showing  that  release  of  the  report  would  interfere 
with  prospective  enforcement  proceedings  as  “release  of  the 
report  [was]  likely  to  reveal  the  scope  and  focus  of  the 
investigation  and  the  identities  of  potential  targets."”*  In 
concluding,  the  court  held  that  no  portions  of  the  report  were 
releasable,  even  after  redaction.”’  In  essence,  the  right  of 
a  competing  contractor  to  have  access  to  information  was 
outweighed  by  the  proprietary  nature  of  the  information,  the 
need  to  keep  the  investigative  process  free  of  interference 
and  the  need  to  preserve  the  integrity  of  the  procurement 
process . 


F.  Audit  Reports 

Under  certain  circumstances,  courts  may  require  the  Government 
to  disclose  proprietary  information.  In  Common  Cause  and 
David  Cohen  v.  Department  of  the  Air  Force  and  John  Stetson**® 

*”Jd. 

^Id. 

^Id. 

**®27  CCF  1  80,501  (D.D.C.  1980). 
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the  court  ordered  the  release,  pursuant  to  a  Freedom  of 
Information  Act  request,  of  ten  DCAA  audit  reports  on  the 
operations  of  ten  major  defense  contractors.  The  audits 
contained  confidential  data  on  employee  strength,  cost 
figures,  salary  data,  problems  areas  discovered  by  the 
auditors,  but  did  not  detail  corporate  profits,  losses,  sales, 
net  worth,  assets,  liabilities,  or  pricing.  The  material  was 
not  exempt  under  (b) (3)  as  it  did  not  concern  trade  secrets; 
it  was  not  exempt  under  (b) (4)  since  the  information  was  over 
five  years  old);  and  it  was  not  exempt  under  (b)(5)  as  the 
reports  were  not  a  part  of  the  policy-making  process.**' 


V.  Disclosure  of  Government  Information 


In  the  business,  political  or  military  worlds,  information  is 
the  most  critical  commodity,  often  making  the  difference 
between  winning,  losing  or  even  playing  the  game.  Of  late 
Congress  has  enacted  laws  and  the  executive  departments  have 
issued  regulations  that  deal  directly  with  the  access  to 
information.  This  chapter  considers  the  disclosure  of 
preaward  acquisition-related  information  normally  compiled  by 
the  agency  from  agency  sources  (not  from  incumbent  or 
prospective  contractors)  and  its  releasibility  to  Government 
contractors . 


As  has  been  seen,  the  access  to  information  issue  involves  the 
balancing  of  the  competing  interests  of  the  federal  government 
against  those  of  contracting  industry.  On  the  one  hand,  the 
Government's  interests  in  the  protection  of  acquisition- 
related  information  involve  the  following 


1.  The  preservation  of  our  national  security  through  the 


“^Address  by  Brigadier  General  Thomas  G.  Jeter,  (USAF, 
Ret.)  to  the  National  Contracts  Management  Association  East 
Coast  National  Educational  Conference  (29  November  1990)  and 
testimony  of  H.  Lawrence  Garrett  III,  Under  Secretary  of  the 
Navy,  recorded  in  S.  Hrg.  101-20,  Oversight  of  DoD's 
Management  of  Inside  Information  in  the  Acquisition  Process; 
Hearing  Before  the  Subcommittee  on  Oversight  of  Government 
Management  of  the  Committee  on  Governmental  Affairs.  United 
States  Senate,  lOlst  Cong.,  1st  Sess.,  Feb.  24,  1989 
(hereinafter  referred  to  as  "Senate  Hearing")  at  11. 
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classification  and  protection  of  any  information  which  could 
damage,  in  any  way,  the  defense  of  the  United  States.**^ 
Currently  there  are  laws  in  place  to  enforce  this  needed 
protection  (e.g..  The  National  Security  Act^*^)  . 

2.  Maintaining  a  level  playing  field  among  competitors 
for  Government  contracts  and  assuring  the  integrity  of  the 
competitive  process  by: 

a.  Avoiding  actual  or  perceived  unfairness,  and, 

b.  Avoiding  actual  or  perceived  competitive 
advantage  by  the  unequal  access  to  Government  information  or 
wrongful  access  to  a  competitor's  proprietary  information. 

3.  Maximizing  full  and  open  competition  by  releasing 
acquisition  information  to  potential  contractors. 

4.  Protecting  the  integrity  of  the  deliberative  and 
decision-making  processes  of  the  Executive  Branch. 

5.  Protecting  sensitive  contractor  proprietary 
information. 


“^DoD  Regulation  5200. IR,  Information  Security  Program. 
(Apr.  28,  1987)  details  the  handling  and  release  of  classified 
defense  information. 

“^Chapter  343,  61  Stat.  496  (1947)  (codified  in  various 
sections  of  Titles  5  and  50  of  the  United  States  Code) . 
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6.  Minimizing  the  amount  of  potential  confusion  on  the 
part  of  Government/ industry  personnel  concerning  the 
releasibility  of  information,  accomplished  by  either 
maximizing  the  amount  of  information  disclosed,  minimizing  the 
amount  of  information  disclosed,  or  more  clearly  defining  the 
releasability  rules. 

On  the  other  hand,  primary  among  industry's  concerns  and 
interests  in  acquisition-related  information  are:^** 

1.  Money.  Contractors  are  in  the  business  to  make 
money.  By  having  wide  access  to  information,  contractors  hope 
to  gain  a  competitive  advantage  in  competing  for  contracts. 

2.  Conservation  of  resources.  Quality  products, 
especially  weapon  systems,  requires  long-term  commitments  on 
the  part  of  the  contracting  industry.  Access  to  information 
allows  contractors  to  be  responsive  and  make  the  type  of 
investment  decisions  that  will  encourage  their  own 
productivity  in  light  of  today's  limited  defense  budget. 

3 .  Delivery  of  goods  or  services  on  time  and  within 
budget . 


“*See  Jeter,  supra  note  382  and  Testimony  of  Aerospace 
Industries  Association  of  America,  Inc.  Concerning  Management 
of  Procurement  Related  Information  in  the  Defense  Acquisition 
Process,  Senate  Hearing,  supra  note  382  at  115. 
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4.  Elimination  of  risk.  Release  of  information 
eliminates  the  risk  of  sanction  for  acquiring  information  that 
may  or  not  be  releasable. 

With  these  interests  in  mind,  an  examination  of  a  few  of  the 
more  topical  issues  in  this  area  will  be  discussed  followed  by 
a  detailed  examination  of  the  new  DoD  interim  rule  on  the 
release  of  acquisition-related  information. 

A.  Disclosure  of  Cost  Information 

Although  the  FAR  offers  a  tremendous  amount  of  guidance  for 
contracting  officers  and  contractors,  it  does  not  answer  many 
of  the  difficult  questions  that  arise  in  the  course  of  a 
procurement,  particularly  where,  as  has  been  shown,  it  comes 
to  what  information  the  Government  should  disclose  or  not 
disclose.  Throughout  the  FAR  there  are  references  to  the 
release  of  information  under  the  Freedom  of  Information  Act^“ 
and  because  FOIA  requests  often  involve  "complex  issues," 
contracting  officers  are  "cautioned"  to  "obtain  guidance  from 
the  agency  officials  having  Freedom  of  Information  Act 
responsibilities. Sometimes  the  realities  of  the 
situation  seem  to  pit  provisions  of  the  FAR  and  other  agency 


FAR  Subpart  24.2. 
*”FAR  24.202(b) . 
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regulations  against  FOIA.^**  Caught  in  between  is  the 
contracting  officer,  whose  exercise  of  discretion  is  often 
second-guessed.  A  few  examples  follow. 


1.  Release  of  Should  Cost  Analyses 

A  should  cost  analysis  is,  in  effect,  a  type  of  Government 
estimate  that  is  used  to  negotiate  the  cost  of  a  follow-on 
procurement.  Take,  for  example,  the  follow-on  procurement  of 
F-16  aircraft.  Having  won  the  award  for  the  initial 
production  and  delivery  of  a  specified  number  of  F-16s,  when 
it  comes  to  purchasing  more  aircraft,  General  Dynamics  will 
obviously  be  the  sole  source  for  the  procurement.  It  simply 
does  not  make  sense  to  waste  time  and  money  trying  to  develop 
a  competitive  source  to  build  F-16s.  Contractors  like 
General  Dynamics  know  that,  when  selected  for  award  of  a 
contract  like  the  F-16,  the  follow-on  contracts  are  money  in 
the  bank.  When  it  comes  time  to  reprocure,  the  Government 
need  not  jump  through  all  the  hoops  required  for  an  initial 
competitive  contract,  but  there  is  a  downside.  Knowing  that 
these  follow-on  contracts  are  a  given,  there  is  a  tendency  for 


3»»F0IA  can  cut  against  good  business  sense.  See  Payne 
Enterprises,  Inc.  v.  United  States,  837  F.2d  486  (D.C.  Cir. 
1988)  where  the  plaintiff  was  seeking  abstracts  of  negotiated 
procurements.  The  agency  refused  to  release  them  as 
competition  was  so  limited  that  release  would  in  all 
likelihood  elevate  prices  on  future  procurements.  Although 
nondisclosure  would  keep  prices  down,  there  was  no  legal 
reason  not  to  release  the  abstracts. 
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a  contractor  to  "become  inefficient  and  not  properly  attentive 
to  economy  of  operation."^*’  In  these  instances,  prior  to 
award  of  a  subsequent  contract,  the  Government  may  accomplish 
a  should  cost  analysis,  which  involves  a  team  of  agency 
evaluators  going  into  the  contractor's  plant  for  a  matter  of 
weeks  and,  having  observed  plant  management  and  operations, 
determining  what  the  follow-on  contract  "should  cost." 

The  FAR  states  that  "[t]he  objective  of  the  should-cost 
analysis  is  to  promote  both  short-and  long-range  improvements 
in  the  contractor's  economy  and  efficiency  by  evaluating  and 
challenging  the  contractor's  existing  workforce,  methods, 
materials,  facilities  or  management  and  operating  systems  to 
identify  uneconomical  or  inefficient  practices.  This 

review  is  usually  conducted  for  major  systems  acquisitions,^’* 
must  be  announced  in  the  solicitation,^’^  and  can  be  conducted 
plant-wide,  or  can  consist  of  a  small-scale  review  of  selected 
portions  of  the  contractor's  operations.^’^ 

^*’Armed  Services  Pricing  Manual,  Department  of  Defense, 
Vol  I  (1986)  at  3-4. 

^’“FAR  15.810(a). 

”*FAR  15.810(b)  . 

”^FAR  15.810(f)  and  see  Norfolk  Ship  Systems,  Inc.,  B- 
219404,  85-2  CPD  \  309  (1985). 

”*FAR  15.810(c).  See  DFARS  215 . 810 (b) (S-70) ( i)  which 
mandates  should  cost  analyses  for  major  systems  acquisitions 
over  $100  million  if  certain  criteria  are  met. 


Upon  completion  of  the  analysis,  a  report  must  be  issued  in 
accordance  with  agency  procedures Specifically, 
contracting  officers  "shall  consider  the  findings  and 
recommendations  ...  in  the  . . .  report  when  negotiating  the 
contract  price,"’’*  and  once  price  is  agreed  upon,  the 
contracting  officer  will  provide  the  administrative 
contracting  officer  with  "a  report  of  any  identified 
uneconomical  or  inefficient  practices,  together  with  a  report 
of  correction  or  disposition  agreements  reached  with  the 
contractor . 

The  should  cost  report  is  of  obvious  critical  importance  to 
both  the  Government  and  the  contractor;  however,  the  FAR  only 
addresses  the  distribution  of  the  report  within  agency 
channels,  with  no  mention  of  disclosure  to  the  contractor.  As 
a  practical  matter,  in  instances  where  a  should  cost  analysis 
has  been  done,  it  would  seem  to  both  parties'  advantage  to 
fully  and  openly  discuss  the  findings  and  recommendations. 
Contracting  officers,  vested  with  discretion,”^  look  for 

’’’FAR  15.810(  (e)  . 

”*FAR  15.810(e). 

”‘Jd. 

’^See  Senate  Hearing  supra  note  382  at  286  and  425  — 
compare  (1)  Army  Material  Command  Regulation  715-92,  Should 
Cost  (May  4,  1983)  at  5  8c (3)  cautioning  against  disclosure  of 
should  cost  information  which  could  weaken  the  Army's 
negotiating  position  —  and  where  disclosure  of  the  report  is 
not  subject  to  discretion  with  (2)  the  Air  Force  position  that 
only  release  of  this  information  to  contractors  other  than 
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guidance  in  the  regulations  and  find  little  support  for 
disclosure,  reinforcing  their  tendencies  toward  nondisclosure. 
The  FAR  states  that  the  should  cost  analysis  is  to  be  used  to 
"develop  realistic  price  objectives  for  negotiation"^’*  and 
negotiating  the  contract  price."*”  Typically,  contracting 
officers  are  reluctant  to  disclose  such  information,  as  well 
they  should  be.  On  the  other  hand,  however,  if  the  Government 
is  to  "challenge"'**’  the  contractor's  operation  and  must 
provide  a  report  of  "correction  or  disposition  agreements 
reached  with  the  contractor,"**”  that  will  be  impossible 
without  disclosure. 

Agency  directives  are  far  from  consistent  here.  One  agency 
pamphlet  states  that  the  should  cost  team  report  "will  be  used 
in  the  preparation  of  the  Air  Force  prenegotiation 
objective"*”  —  clearly  something  that  should  not  be 
disclosed,*”  and  the  contracting  officer  is  required  to 
attach  a  copy  of  the  price  negotiation  memoranda  to  the  should 


the  one  that  is  the  subject  of  the  report  is  prohibited. 
^^FAR  15.810(a) . 

*”FAR  15.810(e). 

*"FAR  15.810(a) . 

*®‘FAR  15.810(e)  . 

*”Air  Force  Pamphlet  70-5,  Should  Cost  (Nov.  17,  1989)  at 

1  18. 

*”Compare  with  the  Air  Force  regulation,  supra  note  397. 
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cost  report.^ 

The  FAR  should  explicitly  encourage  (if  not  mandate)  the 
exchange  of  should  cost  information  between  the  Government  and 
a  contractor.  Contractors  are  not  by  nature  inefficient  and 
uneconomical  —  and  it  may  well  be  that  the  should  cost  team 
could  be  wrong.  Only  if  this  information  is  disclosed  can 
these  issues  be  resolved,  and  the  sooner  the  better.^ 

2.  Release  of  Price  Negotiation  Memoranda  (PNMs) 

Unlike  should  cost  information  which  is  prepared  prior  to 
price  negotiations,  a  PNM  is  "promptly”  prepared  at  the 
"conclusion"  of  initial  or  revised  price  negotiations."***  At 
a  minimum,  the  memorandum  must  contain: 


(1)  The  purpose  of  the  negotiation. 

(2)  A  description  of  the  acquisition  .... 

(3)  The  name,  position,  and  organization  of  each 
person  representing  the  contractor  and  the 
Government  in  the  negotiation. 


at  1  19d.  It  would  seem  to  make  more  sense  to  make 
the  should  cost  report  an  attachment  to  the  price  negotiation 
memorandum . 

^"^The  best  time  to  resolve  matters  is  prior  to,  but  not 
later  than,  the  outbrief  of  the  should  cost  team.  On  the 
other  hand,  industry's  request  for  should  cost  information 
"before  the  issuance  of  the  RFP"  clearly  seems  to  be 
premature.  See  Senate  Hearing,  supra  note  382  at  135. 

^FAR  15.808(a),  Price  Negotiation  Memorandum.  See 
generally,  the  Armed  Services  Pricing  Manual  (1986)  at  8-27 
through  8-33  for  a  discussion  of  PNMs. 
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(4)  The  current  status  of  the  contractor's 
purchasing  system  when  material  is  a  significant 
cost  element. 

(5)  If  certified  cost  or  pricing  data  were 
required,  the  extent  to  which  the  contracting 
officer — 

(i)  Relied  on  the  cost  or  pricing  data 
sulsmitted  and  used  them  in  negotiating 
the  price;  and 

(ii)  Recognized  as  inaccurate, 
incomplete,  or  noncurrent  any  cost  or 
pricing  data  submitted;  the  action  taken 
by  the  contracting  officer  and  the 
contractor  as  a  result;  and  the  effect  of 
the  defective  data  on  the  price 
negotiated. 

(6)  If  cost  or  pricing  data  were  not  required  ... 
the  exemption  or  waiver  used  and  the  basis  for 
claiming  or  granting  it. 

(7)  If  certified  cost  or  pricing  data  were 
required  . . .  the  rationale  for  such  requirement. 

(8)  A  summary  of  the  contractor's  proposal,  the 
field  pricing  report  recommendations,  and  the 
reasons  for  any  pertinent  variances.... 

(9)  The  most  significant  factors  or  considerations 
controlling  the  establishment  of  the  prenegotiation 
price  objective  and  the  negotiated  price  including 
an  explanation  of  any  significant  differences 
between  the  two  positions  .... 

(10)  The  basis  for  determining  the  profit  or  fee 
prenegotiation  objective  and  the  profit  or  fee 
negotiated.^ 


While  research  indicates  that  there  has  yet  to  be  a  court  case 
deciding  the  releasibility  of  a  PNM,  there  have  been  a  number 
of  agency-level  instances  where  a  contractor  has  tried  to  gain 
access  to  a  PNM  via  a  FOIA  request  on  a  procurement  for  which 
it  was  the  awardee.**  The  prevailing  view  appears  to  be  that 


^“’FAR  15.808  (a)  (1-10). 

*“Hollman,  HQ  USAF/JACL  Point  Paper,  Notes  on 
Releasability  of  Price  Negotiation  Memoranda  (Jun.  2,  1989). 
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PNMs  are  releasable;^  however,  at  issue  is  whether  the 
requester  gains  access  to  the  document  in  a  redacted  or 
unredacted  manner.  In  other  words  can  portions  of  a  PNM 
containing  purely  factual  material  be  withheld? 


An  examination  of  the  agency  FAR  supplements  indicates  a  lack 
of  uniformity  on  this  issue. In  addition,  there  is  a 
tension  in  the  FAR  and  its  supplements  between  loading  up  PNMs 
with  information  that  should  not  be  released""*  in  order  to 
create  a  solid  record  of  price  negotiation  and  the  normal 
releasability  of  price  information  post-award.  Further 
complicating  matters  are  agency  regulations  requiring  the 


^'"Although  none  of  the  supplements  speaks  directly  about 
disclosure  only  one  implicitly  allows  for  release  of  the 
document  to  a  contractor.  NAPS  15-808.90  [normally  only  Navy 
officials  will  sign  the  PNM;  however,  this  provision  allows 
the  Navy  flexibility  to  have  the  contractor's  representative 
verify  and  sign  the  PNM.  NAPS  15-808 . 90 (b)  .  Although  no 
contractual  obligation  results  from  the  execution  of  a 
bilateral  PNM,  the  document  may  be  of  use  if  a  later  dispute 
arises  as  to  the  issues  contained  therein.  This  approach  has 
been  cited  with  favor  by  Professors  Cibinic  and  Nash.  Cibinic 
and  Nash,  Formation  of  Government  Contracts ,  supra  note  125  at 
940].  See  also,  DEAR  915.808  [dividing  the  PNM  into  two 
parts:  (1)  the  pre-negotiation  plan,  and  (2)  the  post¬ 

negotiation  summary];  TAR  1215.808(a) (2)  and  NASA  FAR  SUP  IS¬ 
IS.  808  (stating  that,  among  other  things,  the  PNM  serves  as  a 
detailed  summary  of  "the  methodology  and  rationale  used  in 
arriving  at  the  final  negotiated  agreement.");  DLAR  15.808 
("excessive  detail  should  be  avoided"  in  the  PNM) ;  and  DFARS 
15.808(a)  (requiring  that  all  PNMs  be  marked  "FOR  OFFICIAL  USE 
ONLY") . 

*"See  FAR  15. 808 (a) (8-10) . 

*'^See  FAR  15.1001,  Notifications  to  Unsuccessful 
Offerors. 
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intermingling  of  documents.^” 


Essentially  then,  the  matter  becomes  one  of  whether  the  PNM 
can  be  withheld  in  its  entirety  under  exemption  (b) (5)  of 
FOIA.**^  The  answer  to  this  question  involves  two  basic  sub¬ 
issues. 


A.  Is  a  PNM  an  "inter-agency  or  intra-agency 
memorandum?"^**  Clearly  it  is  as  it  is  a  "memorandum"  created 
by  the  agency,  not  circulated  beyond  the  agency,  and  "is  part 
of  the  deliberative  process. "■“*  An  analogy  could  be  drawn 
between  the  contents  of  a  PNM  and  documents  created  in  the 
process  of  settlement  negotiations  which  have  been  held  under 
limited  circumstances  to  qualify  for  exemption. 

B.  Is  a  PNM  subject  to  the  deliberative  process 
privilege,  used  to  "prevent  injury  to  the  quality  of  agency 


*‘*5ee  AFP  70-5,  t  19d,  supra,  note  402. 

^*^5  U.S.C.  S  552(b)(5)  exempts  from  disclosure  "inter¬ 
agency  or  intra-agency  memorandums  or  letters  . . . . " 

^**Id.  and  see  generally,  U.S.  Department  of  Justice 
Freedom  of  Information  Case  List  (September  1990)  (hereinafter 
referred  to  as  DoJ  FOI  Case  List)  at  437. 

<'*See  DoJ  FOI  Case  List,  supra  note  415  at  437-438 
citing,  Ryan  v.  Department  of  Justice,  617  F.2d  781,  790 

(D.C.Cir.  1980). 

^'^See  DoJ  Case  List,  supra  note  415  at  439. 
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decisions?"^'*  Underlying  this  privilege  are  the  following 


three  policy  purposes: 


(1)  to  encourage  open,  frank  discussions 
on  matters  of  policy  between  subordinates 
and  superiors;  (2)  to  protect  against 
premature  disclosure  of  proposed  policies 
before  they  are  finally  adopted;  and  (3) 
to  protect  against  public  confusion  that 
might  result  from  disclosure  of  reasons 
and  rationales  that  were  not  in  fact 
ultimately  the  grounds  for  an  agency's 
action/’’ 


To  be  privileged,  a  PNM  must  meet  two  requirements/^®  First 
it  must  be  considered  predecisional /^‘  Although  a  PNM  could 
be  viewed  as  a  predecisional  document  as  part  of  a  contract 
to  be  approved, a  recent  case  has  held  that  a  PNM  which 
indicated  agency  approval  of  price  was  a  final,  binding 
agreement  on  price /^^  However,  the  fact  that  a  document  was 


at  441,  citing  NLRB  v.  Sears,  Roebuck  &  Co.,  421 
U.S.  132,  151  (1975). 

*^*DoJ  Case  List,  supra  note  415  at  441  (case  citations 
omitted) . 


«°Jd. 


Whether  a  document  is  predecisional  is  subject  to 
some  fairly  loose  interpretation.  See  id.  at  442-443. 

’“"[I]t  is  useful  to  examine  the  direction  in  which  the 
document  follows  along  the  decisionmaking  chain.  Naturally, 
a  document  'from  a  subordinate  to  a  superior  official  is  more 
likely  to  be  predecisional  ....'"  DoJ  FOI  Case  List,  supra 
note  415  at  446. 

’“Texas  Instruments,  Inc.,  v.  United  States,  922  F.2d  810 
(Fed.  Cir.  1990)  (a  non-FOIA  case) . 
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once  predecisional  will  not  change  even  though  a  final 
decision  has  been  made.^^ 


Any  argument  that  the  agency  might  make  relying  on  an  analogy 
to  the  Dudman  Communications  Corp.*^  decision  may  fail  if  the 
reasoning  in  the  Texas  Instruments,  Inc.*^^  case  is  applied  to 
foreclose  any  argument  that  a  PNM  is  a  draft  document. 


Finally,  an  agency  might  try  to  argue  that  a  PNM  is  not 
releasable  as  the  factual  portions  of  the  document  are  so 
intertwined  with  the  deliberative  portions  so  as  to  render  the 
entire  document  deliberative."*^*  In  effect,  "[i]f  revealing 
factual  information  is  tantamount  to  revealing  the  agency's 
deliberations,  then  the  facts  may  be  withheld.""*” 


*^DoJ  FOI  Case  List,  supra  note  415  at  442  (citations 
omitted) . 

*”Dudman  Communications  Corp.  v.  Department  of  the  Air 
Force,  815  F.2d  1565  (Fed.  Cir.  1987)  (a  radio  broadcaster 
made  a  FOIA  request  for  a  certain  "draft"  Air  Force  historical 
document  and  the  Air  Force  successfully  invoked  the  (b) (5) 
exemption.  The  court  held  that  release  of  the  draft  would 
reveal  the  Department's  deliberative  process  as  it  would  show 
alteration  made  during  the  process  of  compiling  the  final 
document . ) 

*“See  supra  note  423. 

*”There  is  no  question  that  the  "price"  portion  of  the 
PNM  when  approved  is  final.  Whether  the  "negotiation" 
portions  of  the  PNM  would  be  releasable  is  another  issue. 

*^*DoJ  FOI  Case  List,  supra  note  415  at  448. 

*”Jd.  This  includes  statistical  information,  e.g., 
technical  scores  and  rankings  of  proposals) . 
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The  bottom  line  here  is  that  the  agency  should  release  purely 
factual,  nondeliberative,  and  segregable  portions  of  PNMs. 
Typically,  these  requests  are  rare  as  the  requesting 
contractor  was  the  awardee  of  the  contract  and  its 
representatives,  having  participated  in  the  price 
negotiations,  are  all  too  aware  of  the  factual  information 
such  as  the  date  and  time  of  the  meetings,  who  attended,  and 
the  like.  Contracting  officers  would  be  wise  to  draft  PNHs 
with  potential  disclosure  in  mind  such  that  deliberative 
sections  (for  example,  a  discussion  detailing  the  reasons  for 
the  difference  in  the  prenegotiation  price  objective  and  the 
negotiated  price)  could  be  redacted  with  ease  at  a  later  date. 
Contracting  officers  should  be  as  forthcoming  with  as  much 
information  as  possible  as,  if  the  releasibility  of  PNMs  is 
ever  challenged  in  court,  it  may  be  held  that  the  (b)  (5) 
exemption  does  not  protect  PNMs  in  toto. 

B.  Rslease  of  Evaluation  Factors /Subf actors /Scoring 

This  area  provides  a  classic  example  of  competing  interests 
for  the  disclosure  of  information  in  Government  contracting. 
On  the  one  hand,  the  Government  tries  to  protect  its  decision¬ 
making  processes.  On  the  other,  contractors  need  this  type  of 
information  to  make  their  proposals  as  strong  as  possible  so 
they  are  competitive  and,  in  some  instances,  seek  scoring 
results  to  gain  or  maintain  a  competitive  edge. 
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Although  the  Comptroller  General  allows  broad  discretion  to 
agencies  to  determine  which  offeror  will  be  best  able  to  meet 
its  needs,  agencies  may  not  conduct  evaluations  that  are 
unreasonable  or  inconsistent  with  evaluation  criteria  listed 
in  the  solicitation. The  Comptroller  General  has  stated  on 
numerous  occasions  that  solicitations  should  have  been  more 
explicit  in  informing  offerors  of  the  evaluation  criteria. 

"[P]rocuring  agencies  must  give  sufficient  detail  in 
solicitations  so  to  allow  offerors  to  intelligently  prepare 
their  proposals  and  compete  on  an  equal  basis. The  FAR 
provides  straight  forward  guidance  to  contracting  officials  on 
the  disclosure  of  evaluation  factors,  the  underlying  principle 
being  that  only  if  the  Government  discloses  the  criteria  to  be 
used  for  evaluation  of  proposals  will  contractors  be  able  to 
prepare  a  competitive  offer.  The  FAR  requires  the  agency  to 

Identify  all  factors,  including  price  or  cost,  and 

any  significant  subfactors  that  will  be  considered 


*“jack  Faucett  Associates,  B-233224,  89-1  CPD  1  115 
(1989),  citing  Programmatics,  Inc.,  et  al.,  B-228916.2  et  al., 
88-1  CPD  5  35  (1988)  . 

^^'See,  e.g.,  Litton  Systems,  Inc.,  B-239123,  90-2  CPD  1 
114  (1990). 

^"Quantum  Research,  Inc.,  B-242020,  91-1  CPD  1  310 
(1991),  citing  GP  Taurio  Inc.,  B-238420.2,  90-1  CPD  %  497 
(1990)  . 
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in  awarding  the  contract  . . .  and  state  the  relative 
importance  the  Government  places  on  those 
evaluation  factors  and  subfactors/” 

The  solicitation  shall  clearly  state  the  evaluation 
factors,  including  price  or  cost  and  any 
significant  subfactors,  that  will  be  considered  in 
making  the  source  selection  and  their  relative 
importance . 


a.  Disclosure  in  the  Solicitation 


"[W]hile  agencies  are  required  to  identify  the  major 
evaluation  factors,  they  are  not  required  to  explicitly 
identify  the  various  aspects  of  each  which  might  be  taken  into 
account,  provided  that  such  aspects  are  reasonably  related  to 


15. 406-5  (c)  Section  M,  Evaluation  factors  for 
award.  See  also  Cibinic,  Postscript:  Award  Without 
Discussions,  5  N  &  CR  1  (January  1991)  which  details  the 
latest  changes  for  DoD  in  this  area  as  set  forth  in  Section 
802  of  the  DoD  Authorization  Act  for  1991.  Professor  Cibinic 
states  that  the  Act  requires  "RFPs  to  include  any  significant 
subfactors  and  to  'establish  the  relative  importance  of  the 
factors  and  subfactors  used,"  and  is  hopeful  that  this  change 
will  be  incorporated  in  the  FAR. 

Despite  the  language  that  "all  factors"  must  be  identified, 
one  factor  need  not  be  disclosed.  The  evaluation  of  risk  is 
inherent  in  the  evaluation  of  technical  proposals.  Contraves 
USA,  Inc.,  B-241500,  91-1  CPD  5  17  (1991);  and  Advanced 
Systems  Technology,  Inc.;  and  Engineering  and  Professional 
Services,  Inc.,  B-241530  &  B-241530.2,  91-1  CPD  ?  153  (1991) 
citing  Honeywell,  Inc.,  B-238184,  90-1  CPD  5  435  (1991).  For 
a  discussion  of  this  subject,  see  Cibinic,  Evaluation  of  Risk 
in  Competitive  Negotiated  Procurements:  A  Key  Element  in  the 
Process,  5  N  &  CR  t  22  (April  1991). 

♦^FAR  15.605(e). 
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or  encompassed  by  the  stated  criteria."'*^* 


''[T]he  precise  numerical  weight  to  be  used  in  evaluation  need 
not  be  disclosed”  in  a  solicitation ;'*“  however,  there  is 
nothing  that  precludes  an  agency  from  releasing  this 
information,*”  absent  express  guidance  such  as  that  in  DoD 
which  forbids  disclosure  of  numerical  evaluation  weights 
outside  the  source  selection  advisory  council  or  the  source 
selection  authority.*^*  In  fact,  some  agencies  include  the 
entire  source  selection  plan  in  the  RFP  to  ensure  that  all 
evaluation  factors  are  disclosed.*” 


*”Human  Resources  Research  Organization,  B-203302,  82-2 
CPD  f  31  (1982)  citing  Bell  &  Howell  Corp. ,  B-196165,  81-2  CPD 
1  49  (1981)  and  Buffalo  Organization  for  Social  and 
Technological  Innovation,  Inc.,  B-196279,  80-1  CPD  5  107 
(1980) . 

*“Chadwick-Helmuth  Co.,  B-238645.2,  90-2  CPD  ?  400  (1990) 
(Army  not  required  to  disclose  penalty  point  system  of 
evaluation),  citing  Technical  Services  Corp.,  B-214634,  85-1 
CPD  f  152  (1985)  (protest  denied  where  solicitation  contained 
the  statement  that  cost  was  of  secondary  importance  to 
technical  factors  and  where  20  percent  is  a  significant 
percentage) . 

*”Agencies  are  cautioned  that  if  they  disclose  the 
weights,  they  must  be  followed.  See  Danville-Findorf f ,  Ltd, 
B-241748,  91-1  CPD  %  232  (1991)  (agency  assigned  only  40 
points  to  technical  factors  when  the  solicitation  called  for 
60)  . 


*”Hughes,  Acquisition-Related  Information  Within  the 
Department  of  Defense,  ABA  Pub.  Cont.  L.  Seminar,  Procurement 
Integrity  and  Compliance  (Nov.  3,  1989)  at  Tab  K,  p.  25. 

*”Cibinic  and  Nash,  Formation  of  Government  Contracts, 
supra  note  125  at  563. 
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Confusion  over  evaluation  criteria  creates  poor  proposals  and 
takes  up  agency  time  In  evaluation,  discussions,  clarification 
requests,  deficiency  notices  and  possible  later  litigation. 
If  an  agency  knows  It  will  use  certain  criteria,  they  will  do 
well  to  set  them  forth  In  the  solicitation  and  If  an  agency 
contemplates  discussing  evaluation  factors  in  debriefings,  it 
should  be  sure  to  disclose  them  or  a  protest  will  surely  be 
triggered.^ 

Agencies  normally  disclose  evaluation  criteria,  but 
disappointed  contractors  will  allege  that  the  criteria  were 
not  set  forth  with  specificity.  RFPs  must  list  major 
evaluation  factors,  but  need  not  specifically  identify  all 
aspects  of  each  major  factor.'*^' 


^‘^urnside-Ott  Aviation  Training  Center,  B-229793,  88-1 
CPD  f  236  (1988)  (based  on  statements  made  at  the  debriefing, 
protester  argued  award  was  made  on  undisclosed  evaluation 
factors) . 

**'See,  e.gr..  Holmes  &  Narver,  Inc.,  B-239469.2  &  B- 
239469.3,  90-2  CPD  %  210  (1990)  ("use  of  subcontractors"  not 
listed  as  an  evaluation  factor  or  subfactor,  but  was 
considered  reasonably  related  to  an  "organization  structure 
and  staffing  plan"  evaluation  factor) ;  Tidewater  Health 
Evaluation  Center,  Inc.,  B-223635.3,  86-2  CPD  ?  563  (1986) 
(protester's  failure  to  list  medical  equipment  was 
appropriately  evaluated  under  such  factors  as  patient  safety, 
and  medical  supplies) ;  Washington  Occupational  Health 
Associates,  Inc.,  B-222466  86-1  CPD  ^  567  (1986)  (though  not 
mentioned  in  the  RFP,  the  agency  properly  used  board 
certification  as  an  evaluation  criteria  in  a  contract  for 
health  services  which  was  determined  to  be  reasonably  related 
to  the  stated  criteria  of  training  and  experience) ;  but  cf . 
Swintec  Corp.  et  al.  B-212395.2  et  al.,  84-1  CPD  J  466  (1984) 
(protest  sustained  where  IFB  failed  to  adequately  disclose 
evaluation  criteria  —  solicitation  did  not  reveal 
requirements  for  text  and  page  format  capabilities)  and 
Randolph  Engineering  Co.,  B-192375,  79-1  CPD  j[  465  (1979) 
(protest  sustained  where  two  evaluation  factors  ["excellence 
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Even  if  the  agency  failed  to  properly  disclose  factors  or 
subfactors,  the  protester  will  not  recover  if  there  was  no 
prejudice.**^ 


b.  Disclosure  Other  Than  in  the  Solicitation 


While  disclosure  of  evaluation  factors  in  the  solicitation  is 
certainly  the  preferred  method,  disclosure  need  not  be  made  in 
the  solicitation  if  it  has  been  made  elsewhere.  For  example, 
oral  disclosure,  under  certain  circumstances  may  be  proper. 


As  long  as  the  agency  discloses  the  criteria  in  an  appropriate 


of  work”  and  "remarks"]  were  so  broad  and  vague  that  they 
could  not  serve  as  a  basis  for  evaluation. 

^^See,  Danville-Findorff,  Ltd.,  supra  note  437  (protest 
denied  where  unannounced  evaluation  factor  was  scored,  but 
protester  was  not  prejudiced) ;  Richard  S.  Carson  &  Associates, 
Inc.,  GSBCA  No.  9411-9,  88-2  BCA  5  20,778  (1988)  and  Supreme 
Edgelight  Devices,  Inc.,  B-230265,  88-1  CPD  ?  584  (1988)  (no 
prejudice  where  disparity  between  protester's  offer  and  that 
of  awardee  was  so  great);  and  Brennan  Associates,  Inc.,  B- 
231554,  88-2  CPD  5  203  (1988)  (protester  alleged  the  agency 
failed  to  inform  it  of  the  experience  levels  the  agency  was 
looking  for  —  protest  denied  where  protester  did  not 
affirmatively  state  it  could  have  met  the  experience 
requirements) . 

**^See  Cerberonics,  Inc.,  B-227175,  87-2  CPD  H  217  (1987) 
[oral  disclosure  of  evaluation  criteria  (lowest  priced, 
technically  acceptable  offeror)  sufficient  where  the  RFP  was 
oral];  Ferguson-Williams,  Inc.,  B-231827,  88-2  CPD  1  344 
(1988)  (oral  disclosure  at  a  preproposal  conference  of  the  use 
of  price  as  a  tiebreaker  upheld) ;  and  Human  Resources  Research 
Organization,  supra  note  435  [proposal  found  deficient  when  it 
failed  to  satisfy  an  evaluation  factor  not  specifically  set 
forth  in  the  solicitation  (although  reasonably  related  to  an 
express  criteria)  and  where  it  was  revealed  as  an  evaluation 
factor  in  two  rounds  of  discussions] . 


157 


manner,  any  protest  challenging  the  use  of  the  evaluation 


criteria  will  be  denied.'*^ 


2.  Disclosure  of  Evaluation  Subfactors'*^^ 


Much  the  same  as  the  Government  need  not  necessarily  disclose 
all  criteria  if  they  are  reasonably  related  to  listed 
evaluation  factors,  all  subfactors  need  not  necessarily  be 
disclosed.  ''[A]gencies  are  not  required  to  list  all  subfactors 
which  may  be  used  for  evaluation  purposes  so  long  as  those 
subfactors  are  reasonably  related  to  the  RFP's  stated 


*^See  General  Kinetics,  Inc.,  B-190359,  78-1  CPD  5  231 
(1978)  (failure  to  include  evaluation  criteria  in  the  RFP  can 
be  cured  after  receipt  of  proposals  by  amendment)  and  51  Comp. 
Gen.  102  (1971)  (protest  denied  where  a  report  containing  the 
explanation  of  the  evaluation  criteria  was  omitted  from  the 
solicitation,  but  the  solicitation  referenced  the  report) . 
But  cf.,  Southern  Air  Transport,  B-215313,  84-2  CPD  5  637 
(1984)  (protester  has  a  duty  to  inquire  as  to  the  method  of 
evaluation  before  submitting  a  proposal  where  the  solicitation 
does  not  state  how  price  will  be  evaluated  —  solicitation 
procedures  do  not  allow  an  agency  to  evaluate  proposals  by 
methods  announced  after  proposals  are  received  unless  offerors 
have  an  opportunity  to  revise  their  proposals)  and  Southwest 
Marine,  Inc. — Request  for  Reconsideration,  B-219423.2,  85-2 
CPD  5  594  (1985)  [disclosure  of  evaluation  criteria  (technical 
over  price)  in  a  voluminous  amendment  sustained  where 
protester  had  acknowledged  receipt]. 

***With  the  latest  change  within  DoD,  the  relative 
importance  of  subfactors  to  factors  will  become  more 
important.  No  doubt  what  gave  rise  to  this  increased 
attention  was  some  of  the  prior  cases.  See  e.g.,  Hollingshead 
International,  B-227853,  87-2  CPD  ?  372  (1987)  (the  fact  that 
a  subfactor  was  worth  more  than  five  factors  should  have  been 
disclosed  even  though  the  subfactor  was  reasonably  related  to 
a  listed  factor)  and  Compuware  Corp. ,  GSBCA  No.  8869-P,  87-2 
BCA  f  19,781  (1987)  (protest  sustained  where  the  undisclosed 
subfactors  changed  the  overall  evaluation  scheme) . 
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evaluation  criteria."**^ 


The  same  basic  rules  apply  to  the  disclosure  of  subfactors  as 
do  to  the  disclosure  of  factors.  For  example,  if  the 
subfactors  are  not  properly  disclosed  in  Section  M,  yet  are 
set  forth  in  the  RFP  instructions,  a  protest  will  be 
denied."”’ 


3.  Disclosure  of  Evaluation  Scores 


The  FAR  specifically  prohibits  the  release  of  scores. 


[P] oint-by-point  comparisons  with  other  offerors’ 
proposals  shall  not  be  made.  Debriefing  shall  not 
reveal  the  relative  merits  or  technical  standing  of 
competitors  or  the  evaluation  scoring.”* 


This  may  be  the  rule,  but  it  has  not  been  strictly  adhered  to. 
In  one  case,  while  the  GAO  has  refused  to  release  other 


**^Quantum  Research,  Inc.,  supra  note  432,  citing  Harris 
Corp. ,  B-235126,  89-2  CPD  ^  113  (1989)  and  Consolidated  Group, 
B-220050,  86-1  CPD  t  21  1986) .  See  Federal  Auction  Service 
Corp.,  B-229917.4  et  al.,  88-1  CPD  ^  553  (1988)  (subfactors 

of  number  of  full-time  employees,  number  and  location  of 
offices  were  related  to  the  factor  of  marketing  approach  and 
organizational  ability)  and  Rapid  America  Corp. ,  B-214664,  84- 
2  CPD  1  696  (1984)  (undisclosed  subfactors  of  costs  of 
transferring  telephone  switching  equipment,  value  of  employee 
downtime  and  lost  computer  time  and  the  printing  of  new 
stationery  were  related  to  a  moving  cost  evaluation  factor) . 

”’Mantech  Technical  Services  Corp.,  B-235654,  89-2  CPD  1 
243  (1989). 

”*FAP.  15.1003(b). 
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offerors'  proposals  and  the  evaluations  thereof  to  a 
protester,  it  has  released  to  protesters  copies  of  "[their] 
own  evaluation,  the  relative  standing  of  proposals,  and  the 
source  selection  scoring  plan  because  these  were  relevant  and 
necessary  to  give  the  protesters  a  meaningful  opportunity  to 
develop  their  protests  challenging  the  award  selection."^’ 

A  request  for  scoring  documents  under  the  Freedom  of 
Information  Act  will  not  likely  succeed.  In  Professional 
Review  Organization  of  Florida,  a  contractor 
submitted  a  request  "for  statistical  information,  panel 
members'  point  scores  and  evaluations,  opinions  and 
recommendations. The  court  denied  the  request  on  (b)(5) 
grounds  "in  that  they  necessarily  reveal  the  deliberative 
process  even  where  they  may  contain  factual  information."^*^ 
The  court  did,  however,  authorize  the  release  of  the  computer 
generated  score  sheets,  with  the  scores  and  recommendations 
redacted,  leaving  only  the  rating  categories  which  the 
requester  could  use  to  verify  the  factors  used  to  evaluate  the 


G.  Marine  Diesel;  Phillyship,  B-232619  &  B-232619.2, 
89-1  CPD  5  90  (1989)  . 

^^"Professional  Review  Organization  of  Florida,  Inc.  v. 
United  States  Department  of  Health  and  Human  Services,  607 
F.Supp.  (D.C.D.C.  1985). 

^*'ld.  at  427. 

^”Jd.  The  court  found  that  the  scores  awarded  were 
"numerical  expressions  of  opinion  rather  than  'facts.'"  Id. 
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proposals 

If  the  agency  errs,  it  may  disclose  scores  to  re-level  the 
playing  field  between  competitors.  In  Federal  Data  Corp.*^ 
the  Department  of  Health  and  Human  Services  noted  after  award 
of  the  contract  that  it  unintentionally  had  provided 
inaccurate  information  to  offerors,  and  because  of  the 
critical  need  for  the  equipment,  decided,  rather  than 
recompete  to  ''provide  each  offeror  ...  with  ...  (1)  the 
identity  of  all  offerors  in  the  competitive  range;  (2)  the 
total  evaluated  prices  of  all  offerors;  [and]  (3)  the  total 
technical  score  of  all  offerors.""*” 

C.  DoD  Interim  Rule  on  the  Release  of  Acquisition- 
Related  Information 

In  1988,  due  in  great  part  to  both  Operations  Undercover  and 
Ill  Wind,  Senator  Carl  Levin  (D-Michigan) ,  the  Chairman  of  the 
Subcommittee  on  Oversight  of  Government  Management,  undertook 
an  investigation  into  the  disclosure  of  pre-procurement 
information  in  the  Department  of  Defense  (DoD) ,  resulting  in 


”^Jd.  See  also  SMS  Data  Products  Group,  Inc.,  v.  United 
States  Department  of  the  Air  Force,  1989  U.S.  Dist.  LEXIS  3156 
(March  31,  1989)  [contractor's  FOIA  request  for  technical 

scores  was  denied  pursuant  to  exemption  (b)(5)]. 

**^GSBCA  No.  P-9732-P,  89-1  BCA  1  21,414  (1989),  affd  911 
F.2d  699  (Fed.  Cir.  1990). 

”*Jd.  at  107,925. 
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a  Senate  subcomniittee  hearing  on  the  matter. In  response 
to  a  committee  request,  DoD,  the  Air  Force,  the  Army  and  the 
Navy  provided  voluminous  information,^*’  prompting  Sen.  Levin 
to  conclude  that  "a  review  of  the  services'  policies  and 
regulations  reveals  a  system  of  rules  and  regulations  that  are 
highly  complex,  confusing,  unclear,  and  occasionally 
misunderstood  by  the  officials  responsible  for  administering 
them."^**  According  to  Senator  Levin,  this  lack  of  clear 
guidance  leads  to  three  main  results:'**’ 


*^See  Senate  Hearing  supra  note  382. 

^*’DoD  and  the  three  services  listed  336  separate 
regulations,  policy  letters,  guidelines,  memoranda, 
instructions  orders,  notes  and  pamphlets  concerning  disclosure 
of  procurement  and  planning  information,  several  of  which  were 
over  100  pages  long.  This  list  of  documents  alone  was  89 
pages  long.  Id.  at  2. 

'***r<i.  at  3.  Interestingly,  the  committee  did  not  address 
a  major  DoD  avenue  of  dissemination  of  acquisition-related 
information  —  through  the  Defense  Technical  Information 
Center  (DTIC)  .  DTIC  is  the  focal  point  within  DoD  for 
acquiring,  storing,  retrieving,  and  disseminating  scientific 
and  technical  information  used  to  support  DoD  acquisitions. 
DTIC  Handbook  (DTICH)  4185.1,  August  1990  and  DoD  Directive 
3200.12,  DoD  Scientific  and  Technical  Information  Program  (13 
February  1983) .  DTIC  is  under  the  operational  control  of  the 
Defense  Logistics  Agency  and  has  access  sites  in  Alexandria, 
VA;  Albuquerque,  NM;  Boston  MA;  Los  Angeles,  CA;  and  San 
Diego,  CA.  DTICH  4185.1  at  1.  DTIC  services  are  available  to 
agencies  within  DoD  and  its  contractors  as  well  as  any  other 
Government  agencies  and  their  contractors.  Id.  at  3 .  In 
addition,  each  military  service  has  a  DTIC  counterpart.  The 
Air  Force,  for  example,  has  established  Air  Force  Information 
for  Industry  Offices  (AFIFIOs)  as  focal  points  where  industry 
can  obtain  information  on  Air  Force  acquisitions,  research  and 
development  requirements,  plans  and  future  needs.  AFIFIOs  are 
located  in  Alexandria,  VA;  Dayton  OH;  and  Pasadena,  CA.  Id. 

’*’See  Senate  Hearing,  supra  note  382  at  4-5. 
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a.  Disclosure  practices  that  vary  depending  upon  the 
document,  the  branch  of  the  service,  the  Government  employee 
involved,  and  the  diligence  of  the  contractor  in  obtaining  the 
information; 

b.  Pressure  on  Government  procurement  officials  from 
industry  to  release  information  informally  which  should  be 
released  formally;  and, 

c.  Award  delays  and  increased  litigation  costs  due  to 
complaints  from  competitors  about  the  alleged  improper 
disclosures  of  information. 

In  the  brief  three  and  one-half  hour  hearing,  the  committee 
focused  on  a  relatively  few  number  issues  and  documents, 
finding  that  generally  there  are  three  types  of  problems 
concerning  the  dissemination  of  specific  documents:^*® 

(1)  There  is  confusion  over  just  what  the  rules 

are. 

(2)  Where  there  are  rules,  the  rules  are  unclear. 

(3)  Practice,  in  fact,  does  not  follow  the  rules. 

In  the  course  of  his  testimony  before  the  committee,  Mr  H. 
Lawrence  Garrett  III,  the  Under  Secretary  of  the  Navy  clearly 

*^Id,  at  17. 
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set  forth  the  Government  concerns  regarding  the  dissemination 
of  information: 


In  disseminating  Government  planning  and 
procurement  information,  the  Government's  needs  as 
a  customer  to  share  information  with  its  suppliers 
is  constrained  by  at  least  4  basic  requirements — 
one  ...  is  to  protect  the  national  security  against 
release  of  information  that  would  unduly  benefit 
potential  adversaries — second,  to  protect  the 
integrity  of  the  deliberative  and  decisionmaking 
process  within  the  Executive  Branch,  and  most 
particularly  the  integrity  of  the  process  by  which 
the  President's  budget  is  developed;  third,  to 
protect  the  integrity  of  the  competitive  process 
itself;  and  fourth,  to  protect  sensitive 
proprietary  information  submitted  to  the  Government 
by  private  industry. 


More  specifically,  the  committee  focused  on  (1)  the  release  of 
the  Mission  Needs  Statement  and  the  fact  that  the 
DoD,  the  Army  and  the  Navy  release  this  document  while  the  Air 
Force  does  not;  (2)  the  protection  of  information  marked  "For 
Official  Use  Only"  (FOUO) (3)  the  release  of  Statements  of 
Work  (SOWS)  or  Statements  of  Needs  (SONs)  which  the  Air  Force 
releases,  the  Navy  releases  on  occasion,  and  the  Army  refuses 
to  release;^  (4)  the  necessity  for  service  level  regulations 


at  11. 

at  17-20  and  33-34.  Mission  Needs  Statements  are 
compiled  by  each  of  the  services  pursuant  to  DoD  instruction 
and  are  used  to  justify  the  procurement  of  new  weapon  systems. 

**^Id.  at  20,  34-37,  43-45  and  59-60. 

***Id.  at  22. 
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implementing  DoD  directives;^  (5)  the  role  and  the  quality 
of  Government  contractor  personnel;^  (6)  information 
disclosure  to  consultants;^^  (7)  the  release  of  acquisition 
plans;**  and  (8)  the  release  of  program  objective  memoranda 
(POMs) 


From  the  outset  of  the  hearing,  the  outcome  was  certain;  its 
approach  was  clear;  the  result  was  unnecessary  —  more 
legislation/™  And  that  is  exactly  what  happened.  The 


*“jd.  at  23-26. 

**Jd,  at  28-30. 

““’id.  at  30-32,  36-40,  45-46  and  58-59. 

**Id.  at  34-37,  Acquisition  plans  detail  an  integrated 
approach  to  a  procurement  including  what  to  buy,  how  to  buy  it 
and  who  is  responsible  for  purchasing  the  item.  Acquisition 
plans  are  not  released  to  contractors  by  any  of  the  services. 

*^Jd.  at  39-40.  POMs  are  not  to  be  released;  however, 
each  service  releases  them,  in  direct  violation  of  DoD 
Instruction  7045.7,  Implementation  of  the  Planning, 
Programming  and  Budgeting  System  (May  23,  1984)  and  DoD 

Directive  7045.14,  The  Planning,  Programming  and  Budgeting 
System  (May  22,  1984).  For  an  overview  of  activities  in  DoD 
that  generate  acquisition-related  information  see  Hughes, 
supra  note  438. 

*™Jd.  at  7-9,  quoting  Senator  William  S.  Cohen  (R-Maine) : 

So  when  there  aren't  any  rules,  I  think 
that  we  invite  the  kind  of  problems  that 
we  have  seen  in  the  past  ....  The  first 
step  in  knowing  whether  the  system  has 
been  breached,  however,  is  to  have  clear 
rules  of  disclosure  in  place,  and  to  have 
these  rules  uniformly  applied.  In  other 
words,  if  there  are  no  rules  of  the  road, 
it  is  very  hard  to  know  whether  someone — 
from  either  the  government  or  the 
industry  side — has  violated  the  speed 
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committee  drafted  legislation  that  became  law  as  §  822  of  the 
National  Defense  Authorization  Act  for  Fiscal  Years  1990  and 
1991/"'*  requiring  DoD  to  prescribe  a  single,  uniform 
regulation  for  the  dissemination  of  and  access  to  acquisition- 
related  Information. 

1.  Key  Rule  Provisions 

The  new  rule  was  to  have  been  issued  March  19,  1990,  but  was 
delayed  by  the  Deputy  Secretary  of  Defense  until  April 
26th. Further  review  by  Assistant  Secretary  of  Defense  for 
Program  Analysis  and  Evaluation  and  the  DoD  Comptroller 
convinced  the  Deputy  Secretary  to  delay  implementation  of  the 
rule  pending  resolution  of  whether  of  PPBS  information  could 
not  only  be  withhheld  from  release  outside  the  Government,  but 
also  withheld  from  release  to  other  Government  agencies.^’’ 


limit. 

^’'P.L.  101-189. 

*^See  53  FCR  735. 

*"”The  early  version  of  the  rule  stated  that  "[PPBS] 
information  ...  shall  not  be  released,  in  any  form,  outside 
the  Government  in  order  to  preserve  the  integrity  of  the  DoD's 
programing  [sic]  and  budgeting  process."  53  FCR  657  at  658. 
The  latest  version  states  that  "[PPBS]  documents  and 
supporting  data  bases  are  not  to  be  disclosed  outside  the 
[DoD]  and  other  agencies  directly  involved  in  the  defense 
planning  and  resource  allocation  process  (e.g..  Office  of 
Management  and  Budget)."  55  Fed.  Reg.  28,614  (to  be  codified 
at  32  C.F.R  S  286h)  at  28,615  (emphasis  added). 
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On  July  12,  1990,  the  new  interim  rule  was  issued^’^  which 
added  this  new  restriction  on  the  release  of  PPBS  data  and 
Increased  the  restriction  on  the  release  of  PPBS  documents 
from  11  subcategories  to  the  now  present  17.^^^ 

Ironically,  although  the  rule  is  entitled  "Release  of 
Acquisition  Related-Information"  and  purports  to  set  forth  the 
DoD  policy  for  the  release  of  information,  the  rule  does 
nothing  to  define  information  that  can  be  released;  rather, 
the  rule  is  written  as  a  rule  of  nondisclosure.*^* 
Specifically,  the  rule  lists  seven  categories  of  information 
of  restricted  information;  (1)  release  subject  to  statutory 
restriction;  (2)  classified  information;  (3)  contractor  bid  or 
proposal  information;  (4)  release  of  or  access  to  source 
selection  information  (SSI) ;  (5)  planning,  programming  and 
budgetary  information;  (6)  documents  that  disclose  the 
Government's  negotiating  position;  and  (7)  drafts  and  working 
papers . 


*’*See  Appendix  E  for  a  complete  copy  of  the  rule  as 
proposed  in  55  Fed.  Reg.  28,614  (to  be  codified  at  32  C.F.R. 
S  286h) . 
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a.  Release  Sublet  to  Statutory 
Restriction^ 


This  category  of  information  is  relatively  straightforward. 
If  the  information  cannot  be  released  pursuant  to  a  statute, 
then  it  cannot  be  released.  If  a  statute  allows  disclosure, 
then  the  information  may  be  released  only  if  it  is  not 
restricted  by  any  of  the  following  six  categories  of  the 
interim  rule. 


b.  Classified  Information 

Again,  there  is  not  much  room  for  discussion  over  this  type  of 
information.  Classified  information  can  only  be  released  in 
accordance  with  existing  security  regulations.'*’* 

c.  Contractor  Bid  or  Proposal  Information 

In  both  sealed  bids  and  negotiated  procurements,  this  type  of 
information  may  not  be  released  prior  to  bid  opening  or  award 
except  to  certain  authorized  personnel.  After  award,  this 
information  may  be  released,  unless  it  has  been  marked  with  a 
restrictive  legend  or  release  is  not  otherwise  restricted  by 

^’’The  statutory,  regulatory  and  policy  guidance  on  the 
release  of  acquisition-related  information  is  discussed  in 
detail  in  Hughes,  supra  note  438. 

*^*See,  e.g.,  DoD  Regulation  5200.  IR,  "Information 
Security  Program  Regulation"  (Apr.  28,  1987). 
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statute . 


The  rule  defines  bid  or  proposal  information  as: 


[I]nformation  prepared  by  or  on  behalf  of  an 
offeror  and  submitted  to  the  Government  as  a  part 
of  or  in  support  of  the  offeror's  bid  or  proposal 
to  enter  a  contract  with  the  Government,  the 
disclosure  of  which  would  place  the  contractor  at  a 
competitive  disadvantage  or  jeopardize  the 
integrity  or  the  successful  completion  of  the 
procurement  [including]  cost  or  pricing  data, 
profit  data,  overhead  and  direct  labor  rates,  and 
manufacturing  processes  and  techniques/^’ 


Although  this  definition  purports  to  definitively  resolve  what 
information  can  be  released,  it  rightfully  allows  for  the 
exercise  of  discretion  on  the  part  of  persons  releasing  the 
data  to  determine,  in  the  absence  of  a  restrictive  legend, 
whether  release  would  put  the  contractor  at  a  competitive 
disadvantage  or  disrupt  the  integrity  of  the  procurement 
process.  This  may  result  in  an  overabundance  of  caution  on 
the  part  of  Government  personnel  not  to  release  information 
and,  perhaps  more  importantly,  the  overclassification  of 
documents  as  bid  or  proposal  information  on  the  part  of 
contractors  to  ensure  nondisclosure  of  information  to  their 
competitors. 


*^See  supra  note  474  at  S  286h. 3 (b) (3) . 
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d.  Release  of  or  Access  to  Source  Selection 
Information 

Like  the  previous  category,  SSI  can  be  information  that  may  or 
may  not  be  specifically  marked  as  such  with  a  restrictive 
legend,  and  consists  of  ten  categories  of  information,  the 
last  one  being  a  catch-all  which  includes  "[a]ny  other 
information  which,  if  disclosed  would  give  an  offeror  a 
competitive  advantage  or  jeopardize  the  integrity  or 
successful  completion  of  the  procurement . 

Prior  to  award,  SSI  can  only  be  released  by  the  contracting 
officer  after  an  upchannel  determination  has  been  made  that 
release  is  in  the  public  interest  and  would  not  jeopardize  the 
integrity  of  the  system.  After  award,  there  is  no  need  to 
protect  SSI  and  the  contracting  officer  may  release  the 
information  unless  the  information  was  developed  for  use  by  a 
contractor  for  more  than  one  solicitation,  there  is  a 
continuing  need  to  protect  such  information,  nondisclosure  is 
permitted  by  law,  the  information  would  reveal  the  relative 
merits  or  technical  standing  of  the  competitors  or  the 
evaluation  scoring,  or  the  information  is  protected  from 
release  under  the  Freedom  of  Information  Act.^*‘  This  area 
will  be  ripe  for  litigation  and  has  caused  one  expert  to 


at  S  286h.3  (b)  (4)  (J)  (1)  . 
^‘Jd.  at  S  286h.3(b) (4) ((ii) (2) . 


recommend  the  rule  be  changed  to  specifically  identify  which 
items  of  SSI  are  releasable  after  award  and  to  change  the  FAR 
debriefing  language'’*^  to  specify  that  more  information  should 
be  released. 


e.  Planning,  Programming  and  Budgetary 
Information 

No  other  category  of  the  interim  rule  has  caused  greater 
problems  than  this  one.  As  noted  above,  the  rule  had  once 
been  issued  and,  after  the  Pentagon's  budget  gurus  reflected 
a  little  more,  they  convinced  the  Deputy  Secretary  not  only  to 
increase  the  number  of  categories  of  information  subject  to 
nondisclosure  from  11  to  17,  but  also  managed  to  have 
disclosure  of  PPBS  information  withheld  from  other  Government 
agencies  —  a  restriction  even  others  in  the  Pentagon  consider 
unnecessary . 

The  Council  of  Defense  and  Space  Industry  Association's 
(CODSIA's)  expressed  concern  here  is  that  the  clamp  down  on 
information  is  overly  restrictive  and  at  loggerheads  with 
Government- industry  total  quality  management  (TQM)  efforts  to 


^*^FAR  15.1003. 

^*^See  Jeter,  supra  note  382. 
<“54  FCR  57. 


171 


The  major 


make  the  acquisition  process  more  efficient/*^ 
concern  being  that  the  rule  is  just  too  broad  in  defining  PPBS 
information  as  including  “supporting  data"  and  "all  other  PPBS 
materials. 


Although  industry  would  agree  that  not  all  PPBS  should  be 
disclosed  so  as  to  allow  decision-makers  the  flexibility  to 
make  decisions  without  lobbyists'  intrusions,  the  rule  as 
written  may  work  to  deny  industry  information  it  needs  to  plan 
effectively  and  deny  Government  of  industry  feedback  which  is 
so  vital  in  assessing  technical/cost  tradeoffs.''*^  Some 
suggestions  being  discussed  to  lessen  the  impact  of  this  rule 
include  lowering  the  approval  level  (to  the  program  executive 
officer  or  the  program  manager)  for  the  release  of  some  PPBS 
information  at,  for  example,  the  draft  RFP  stage. The 
earlier  issues  are  discussed  and  the  more  information  on  the 
table  can  only  lead  to  the  avoidance  of  problems  and 
litigation  later  on.  In  addition,  it  has  been  suggested  that 
a  "PPBS  marking  system"  similar  to  that  used  for  SSI  would 
ease  the  burden  especially  for  lower  echelon  Government 


FCR  423. 

■"“See  supra  note  474  at  286h.  3  (b)  ( 5)  ( i)  . 
^*’See  Jeter  supra  note  382. 

***I(3. 
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employees  who  might  not  know  what  they  are  releasing/*’ 

f.  Documents  Disclosing  the  Government's 
Negotiating  Position 

The  rule  here  calls  for  a  categorical  exemption.  Such  things 
as  pre-negotiation  business  clearances  and  positions  and  cost 
estimates  or  any  other  document  that  might  adversely  impact 
strategy  shall  not  be  released.'*’*^  This  category  may  also  be 
unnecessary  as  it  does  not  ever  (with  or  without  upchannel 
approval)  allow  for  the  disclosure  of  this  type  of  information 
even  when  it  could  be  done  evenhandedly  and  in  situations 
where  it  would  work  to  the  advantage  of  the  Government 

g.  Drafts  and  Working  Papers 

Like  the  category  immediately  above,  this  category  was  not  in 
the  original  rule  and  is  not  really  needed  as  it  is  covered  by 
the  Freedom  of  Information  Act.'*’^ 


Note  also  that  FAR  3.104-4(j)  (l)(ii)  requires 
contractors  to  mark  the  specific  portions  of  information  they 
consider  proprietary.  This  requirement  is  not  levied  on  the 
Government  in  FAR  3.104-4 (k)  causing  some  to  believe  that 
whatever  the  rule,  it  should  be  the  same  for  both  the 
Government  and  contractors  to  alleviate  any  undue  burden.  Id. 

*^See  supra  note  474  at  286h. 3 (b) (5) ( ii) (6) . 


*’'See  Jeter  supra  note  382. 

<«Id. 
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h.  Interplay  of  DoD  Rule  With  Existing  or 
Proposed  Statutes 


In  addition  to  the  new  DoD  rule  there  are  other  sources  of 
guidance  on  the  release  of  acguisition-related  information, 
that,  unfortunately,  are  producing  considerable  confusion, 
bewilderment  and  fear.'*’^  These  include  the  Procurement 
Integrity  Act***  and  the  Procurement  Ethics  Reform  Act-'*^* 


(1)  The  Procurement  Integrity  Act 


The  Procurement  Integrity  Act  was  enacted  as  a  political 
response  to  Operations  Ill  Wind  and  Uncover/’*  Whether  the 
Act  was  needed  and  the  extent  of  legislation  needed  are  still 
matters  of  great  debate;  however,  this  is  one  matter  on  which 
both  contractors  and  agencies  tend  to  agree  —  the  Act  was 
unnecessary.  Be  that  as  it  may,  the  statute  is  in  effect  (at 
least  for  now)  and  it  essentially  provides  criminal  sanctions 
for  the  following  prohibitions:  (1)  Contractors  cannot 


“’*41  U.S.C.  S  423. 

“’*S.  2775,  102nd  Cong.,  2d  Sess.  (1990)  and  see  53  FCR 
867.  The  bill  was  not  acted  upon  and  on  Feb.  21,  1991  the 
bill  was  reintroduced.  S.  458,  103rd  Cong.,  2d  Sess.  (1991) 
and  see  55  FCR  249. 

“’“For  an  excellent  history  of  the  Act  see  Ryan, 
Procurement  Integrity  Legislation  and  Regulatory 
Implementation  Problems,  ABA  Pub.  Cont.  L.  Sect.  Seminar, 
Procurement  Integrity  and  Compliance  (Nov.  3,  1989)  at  2-12. 
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solicit  or  obtain  pre-award  proprietary  or  source  selection 
information;*”  (2)  Government  procurement  officials  cannot 
disclose  proprietary  or  source  selection  information  without 
authorization*®*;  and  (3)  Persons  with  access  to  proprietary 
or  source  selection  information  may  not  disclose  it  to  any 
unauthorized  person  without  authorization.*®®  Adding  to  the 
confusion  are  the  Act's  definitions  of  proprietary  information 
and  source  selection  information^*®  which  do  not  track  the 
language  of  the  DoD  interim  rule. 

(2)  The  Procurement  Ethics  Reform  Act 

This  Act  was  sent  to  Congress  by  the  Bush  administration  on  20 
June  1990  and  again  on  21  February  1991  to  effectively  rewrite 
the  existing  procurement  integrity  law.*°'  The  purpose  of  the 
Act  is  to  identify  sensitive  procurement  information  and  to 
severely  sanction  (criminally)  those  that  misuse  such 
information.*®  The  approach  of  the  proposal  focuses  on  the 
protection  of  information  rather  than  on  the  status  of  persons 
disclosing  or  obtaining  the  information,  or  at  what  particular 

*”41  U.S.C.  §  423 (a) (3) . 

*®*41  U.S.C.  S  423  (b)  (3)  . 

*®®41  U.S.C.  S  423(d)  . 

*“41  U.S.C.  S  423(p)(6)  &  (7). 

*®‘See  supra  note  495. 

*®53  FCR  889. 
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The 


stage  of  the  procurement  the  information  is  generated.*®^ 
proposal  defines  "contractor  bid  or  proposal  information" 
differently  than  does  the  DoD  interim  rule,  by  omitting  profit 
data,  although  the  definition  of  SSI  is  consistent  in  both 
documents . 


2 .  The  Future 

We  will  continue  to  see  efforts  to  further  legislate  and 
regulate  the  (non) disclosure  of  information  to  industry.  It 
appears  to  be  a  favorite  topic  amongst  members  of  Congress. 
What  is  most  troubling  is  that  there  are  individuals,  both 
Government  and  industry  alike,  who  are  honestly  trying  to  make 
sense  of  this  intensely  complicated  guidance.  DoD  seems  to  be 
in  the  thick  of  it.  Title  VIII  of  The  National  Defense 
Authorization  Act  for  Fiscal  Years  1990  and  1991  requires  the 
Under  Secretary  of  Defense  for  Acquisition  to  establish  an 
advisory  panel  on  streamlining  and  codifying  acquisition  laws. 
The  panel  is  to  review  current  acquisition  laws,  prepare  a 
code  of  existing  acquisition  laws,  and  to  propose  for 
elimination  any  laws  deemed  unnecessary  to  ensure  the  best 
interests  of  DoD  are  protected.  Stay  tuned  for  its  report  and 
the  resulting  fallout. 


««Jd. 

"*Id.  at  891. 
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VI.  Conclusions 


Throughout  this  paper  a  number  of  recommendations  have  been 
made  regarding  specific  improvements  or  changes  that  might  be 
considered.  It  is  not  the  purpose  of  this  section  to 
reiterate  what  has  already  been  said;  but,  rather,  to  address 
a  few  areas  that  are  central  to  the  disclosure  of  acquisition- 
related  information. 

The  basic  purpose  for  disclosing  information  to  contractors  is 
to  get  the  Government  intelligent,  responsive  and  low  cost 
bids  and  proposals.  Often  the  Government  has  no  legal 
obligation  to  disclose  but  should.  Contractors  compensate  for 
nondisclosures  by  increasing  the  price  of  their  bid/proposal 
or,  ultimately,  through  litigation. 

The  federal  procurement  playing  field  has  two  intersecting 
tiers,  both  of  which  should  be  level. On  the  one  hand,  the 
Government  must  ensure  preaward  that  all  competing  contractors 
are  treated  similarly  and  fairly;^  on  the  other,  the 
Government's  postaward  dealings  with  contractors  should  be  at 


^See  also,  Stuart,  Government-Industry  Contracting: 
What  Should  the  Relationship  Be?,  17  Nat.  Cont.  Mgt.  J.  47 
(1983)  . 

^See  FAR  3.101-1  which  states  in  part  that  "Government 
business  shall  be  conducted  in  a  manner  above  reproach  and  . . . 
with  complete  impartiality  and  with  preferential  treatment  for 
none . " 
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arm's  length,  not  adversarial.  The  Government's  duty  to 
disclose  preaward  is  critical  —  it  is  at  this  stage  that 
contractors  are  scrambling  for  information  which  will  form  the 
bases  of  their  offers,  and  the  potential  grounds  for  protest 
grow  exponentially  with  the  number  of  prospective  contractors. 

There  is  no  question  that  with  the  advances  in  technology  the 
Government  will  create  and  store  more  and  more  information  — 
information  of  great  value  to  contractors.  One  of  the 
Government's  future  goals  should  be  the  elimination  of 
expensive  and  time  consuming  FOIA  requests  through  the 
disclosure  of  releasable  acquisition-related  informat ion. 
But  what  information  is  releasable?  This  is  the  tough 
question  and,  as  has  been  shown,  not  even  the  armed  services 
agree  on  the  releasability  of  some  documents.  Perhaps 
releasability  rules  cannot  be  static.  The  procurement  system 
must  be  flexible  enough  to  cope  with  changing 
circumstances . ^ 

One  thing  is  certain.  More  laws  and  regulations  are  on  the 
way.  As  with  the  DoD  interim  rule,  the  road  will  not  be  easy 

*”One  should  not  confuse  the  releasability  of  information 
that  will  fuel  a  protest  with  the  disclosure  of  information 
that  may  prevent  one. 

“*See  Schrage,  War  Project  Shows  Pentagon  Procurement 
Can  Be  Fast,  Flexible,  The  Washington  Post,  Jun.  14,  1991  at 
D3,  col.  1  (Desert  Storm  "'anti-fratricide  identification 
device'  was  designed,  tested,  built,  shipped  and  deployed  in 
20  days.  It  even  worked." 


178 


—  it  has  been  two  and  a  half  years  since  Senator  Levin's 
subcommittee  decided  that  a  uniform  DoD  disclosure  policy  was 
needed  and  it  has  yet  to  be  finalized.  Most  agree  that  the 
proposed  rule  does  little  more  than  centrally  locate  the 
existing  rules  on  the  release  of  information.  In  effect,  it 
was  a  political  response  to  relatively  rare  criminal 
circumstances  (Ill  Wind)  and  will  do  little  to  change  the  way 
things  are  done.  What  is  really  needed  is  a  way  to  educate 
and  retain  our  procurement  officials.  Professors  Cibinic  and 
Nash  contend  that  the  problem  is  systemic  and  goes  well  beyond 
the  issue  of  releasability .  They  state  that 


[N] on-compliance  with  contract  terms  and  Government 
contracting  rules  ...  is  not  a  rare  occurrence.  By 
noncompliance  we  do  not  mean  criminal  activity, 
which  we  still  believe  to  be  rare. . . . 

Most  instances  of  non-compliance  are  unintentional. 
Sometimes  they  result  from  negligence  but  more 
often  are  caused  by  ignorance.  The  Government  and 
the  contractor  must  share  the  blame.  Personnel  are 
often  assigned  to  administer  contracts  without 
having  adequate  knowledge  of  contract  terms  and 
applicable  rules.  Small  wonder,  then,  that  the 
rules  are  often  ignored. 

Stating  the  solution  is  simple;  implementing  it, 
admittedly,  will  take  some  time  doing.  Personnel 
should  not  be  assigned  to  contract  administration 
unless  they  know  the  rules  and  the  importance  of 
compliance . 


*“’Cibinic  and  Nash,  2  N  &  CR  Dateline  December  1988 
(emphasis  in  original) .  These  words  were  echoed  by  Senator 
Herbert  Kohl  (D-Wis) ,  see  Senate  Hearing,  supra  note  382  at  6; 


[W]e  need  to  find  a  way  to  make  the 
process  more  professional.  One  of  the 
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Beyond  the  issues  of  education  and  retention  lies  the 
discretion  of  Government  procurement  officials,  and  no  matter 
how  strictly  drawn  the  procurement  rules  get,  there  will 
always  be  allowances  for  discretion  to  release  (or  not 
release)  certain  documents  —  as  is  true  even  in  the  new  DoD 
interim  rule.  And  so  it  should  be.  Unfortunately,  the 
primary  avenue  to  resolve  most  disputes  of  alleged  abuses  of 
discretion  is  litigation.  The  search  for  a  balance  between 
rules  and  discretion  was  stated  by  the  Assistant  Secretary  of 
the  Air  Force 


While  we  want  clear  and  enforceable  laws,  policies 
and  regulations,  we  also  want  efficiency,  latitude 
for  exercising  sound  judgment,  and  reliance  on  the 
demonstrated  knowledge  and  integrity  of  the 
overwhelming  majority  of  our  acquisition 
personnel 


Congress  should  slow  down  and  examine  the  effects  of  its 
actions  in  this  area  of  the  federal  contracting  arena.  Its 
piecemeal  legislation  is  having  a  deleterious  effect  and 
serves  mainly  as  a  full  employment  act  for  attorneys  while 


things  that  concerns  me  is  that  we  give  a 
lot  of  responsibility  to  people  who  are 
not  always  sufficiently  well-trained  to 
exercise  that  responsibility.  This  is 
not  a  criticism  at  all  of  the  people, 
their  abilities,  or  their  motives. 
Instead,  it  is  a  criticism  of  a  system 
which  does  noc  always  offer  adequate 
rewards  to  attract  and  retain  the  best 
people. 

*‘°See  Welch,  Senate  Hearing  supra  note  382  at  15. 
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placing  both  Government  and  contractor  employees  at  risk  for 
not  knowing  the  rules.  What  is  needed  is  "quality" 
legislation,  not  "quantity"  legislation. 
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Misrepresentation 


Affirmative  False  Statements 


Nondisclosure  of 
Factual  Information 


Implied/Constructive 


Vital/Material  Information 


Affirmative  False  Statements 


Tb«  GovArnMnt  an  arroaaoua  atacamant  of  face  (not  opinion) ; 

Tha  atatasant  inducad  tha  contractor  to  antar  cha  contract; 

Tha  contractor  had  a  lagal  right  to  raly  on  tha  atatanant;  and 
Tha  contractor  raliad  on  tha  atatamant  to  ita  injury^^^  _ 


Nondisclosure  of  Factual  Information; 

-  Coatraccor  undartakat  to  parfoxa  wlthoac  knowladga  of  a  fact  that  affaett  paxfozaanea 
coata/duxatloa; 

-  Covaroaaot  vaa  awara  tha  contractor  bad  no  knowladga  of  and  had  no  raaaon  to  obtain  auch 
knowladgat 

-  hnj  contract  apacificatlon  auppllad  alalad  tha  contractor,  or  did  not  put  It  on  aotlca  to  Inquire; 
nxid 

-  Tha  Covamsant  failed  to  proalda  the  raloTant  Inf onatlon^^^  _ 


Remedies 

Unanticipated  performance  costs 

-  Damages  (breach  of  contract) 

-  Equitable  adjustment  under  "remedies" 
clauses  (Changes  Clause,  Differing 
Site  Conditions  Clause,  etc.) 

Conversion  of  TqD  to  T*C 
Contract  avoidance/rescission 
Cancellation  of  IFB/RFP 
Refozmation 


^^^Edwarda,  Edwards,  and  Dixon,  supra  note  103  at  10. 

5i*petrochem,  supra  note  105  at  1079  and  American 
Shipbuilding  Co.,  supra  note  357  at  78. 
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OEMKTMEKT  OF  THE  AIR  FORCE 
Headquanen  Air  Force  Syruim  Conunand 
Andrews  Air  Force  Base  DC  20334- RXX) 


i:r: 


AFSC  RECW-ATION  *00- S4 


1 1  August  198S 


AcgnWlMi  j  itiiiaBtmn 


CONTRACTOR  PERFORMANCE  ASSESSMENT 

Thu  regulatioe  seu  policy,  assipu  lespoosibilities.  and  pnwides  procedures  for  systematically  cooinctor 

perfonnance  on  current  comnea.  Thu  regulation  applies  ui  Armanieni  Divuion.  Aeronautical  Systems  Divuion. 
Ballisdc  Missde  Office.  Electronic  Sysaems  Oivisioa.  and  Space  Division.  Thu  reguladon  does  not  apply  to  the  Air 
National  Guard  or  to  US  Air  Force  Reaerre  unns  and  memliets 


AFSC 


Scctloa  A-AIr  Fiorce  Systcou  Ca 

1.  Pnrpnac  of  the  Ceotractar  fhrfa 
mens  RcporSlaf  Syaun  (CPARSi  i 
Fona  US,  Caaumclar  ftrfnrmaure  AasaaMUt 
Report  (CFAR): 

a.  The  sole  purpose  of  CMRS  is  lo  ptewide  pio- 
gnm  atanagenieal  input  for  a  comoiaod-aidc  per- 
formaiioe  dam  base  used  ia  AFSC  aouroe  lelactiona 
(AFRs  70-lS  and  30-30  diamai  aouree  telecnon  pol¬ 
icy  and  pneadutes).  tofomance  anraamrini  will 
be  used  at  an  aid  ia  awarding  cannets  to  cannac- 
tors  ttaai  cooaitaeotly  produce  quality  products  that 
coofonn  to  icquiremeina  wiibin  coatrtet  srhcdulr 
and  coat.  The  CMR  can  be  used  lo  effectirely  ooet- 
munacaae  contractor  sDenglha  and  wctkneaaca  » 
source  seleccioo  officials.  The  CMR  will  not  be 
used  for  any  purpose  other  than  die  one  ia  this  para- 


b.  The  CMR  assesses  a  coaraclor’a  poaniic  and 
negative  perfomanoe  on  a  girea  oootnet  during  a 
specific  period  of  liine.  Each  aaesameai  nnal  be 
based  on  obfective  focts  and  be  nippormble  by  pn- 
giam  and  cannci  mansgrnirai  daa.  sack  an  cost 
perfonttaace  lepinia,  iscbnical 
ingt. 
mana^ 

fiincisottal  peifbnnaaoe  evahiadona.  sad  earned  esm- 
tzact  inrentiuts.  'Subyectisc  asaemicats  couoenaag 
the  ruti  or  tainifirationi  at  ttadwtawh  par- 
formaaoe  showhl  be  provided;  hoateref.  ipeodanoa 
or  coBjeoBaa  shoald  aoi  be  iBrfBdad. 

c.  The  CMR  ataeiMaaf  prow  ia  deeigaad  svdb 
a  seriee  of  checks  ad  bafaBM  B>  focttMe  objectise 
aad  omeiTBl  evefaarinB  of  coaBaeBa  prtbaitBBre. 
Both  imfiaiiitni  aad  coetiaftor  progiiB  Baaape- 
msii  petspeiaw  arc  caiiBaad  oa  *c  form.  The 
surMBirai  is  weiewad  by  a  level  of  aanageaicet 
abtna  the  progw  diiecair  or  taaaaper  ai  caaoic 

r  wiA  odrer  CMR  wafnerioas  Rsougboat 


No.  of  PlialBd  Ihgee:  f 

OPR:  PKCP  (Ms  S.  Wiigkf.  AV  ISb-fOn) 

Appnnad  by;  BOea  K.  Meyer) 

Ediaor  S.  FOdemaa 
Disoibatioa:  F;  X: 

HQ  AFISC/OAP.  Nom  AFB  CA  9^409-70001  1 
AUULDEAo  Max««U  AFB  AL  361I2>5364  . .  .1 


the  pvodua  divuion  aikd  other  imenial  reviews  and 
evtluaboat  of  the  piugniD.  such  ts  commiod  as* 
sessmem  reviews  (CAR)  and  progriin  assessrruoi  re¬ 
views  (MR). 

2.  AppttcaMBty  aad  Scope: 

I.  The  CMR  is  limited  lo  cootnets  for  concept 
df  rncosumioo  aad  validorino.  full-scale  developmeoi 
(FSD).  aod  hiU-rMe  pioductioo  aad  deptoymeot  ef- 
Softs.  Uhomofy  (Scicaoe  sod  Ihclmoliogy  pro- 
grins),  service,  nd  opemiooi  sod  msinieQuice  ef¬ 
forts  aft  HOC  included.  A  CMR  onm  be  completed 
00  sU  such  cootricis  mcr  SS  tniUioo  (&ce  vtiue. 
exchidiog  unrafictsed  opboos)  wah  any  divinoo  or 
sufasidiiry  of  the  cotiicsow  lismd  in  1 . 

When  I  tingk  coonct  inarumeii  requires  segrega¬ 
tion  of  COSO  for  enmhaung  FSD  sod  productioo  ef- 
fbits  or  *•**— *»«*^  mulDpte  producooes  lots,  an  in- 
dividu^  CMR  Bey  be  rnwplftrrt  for  each  segzneat 
of  norfc. 

h.  Bnwkaiaf  the  apptkabna  of  CMRS  by  a  lo- 
cil  sctiviQf  in  uinunti  efforts  and  coo- 

mcaors  reqniies  AFSC/CV  approval  before  imple* 


necDOu 


3.  HQ  AFSC  I 

a.  Dcpaly  Chief  of  Staff.  Syaetns  (HQ  AFSC/SD) 
casara  daf  He  owsaB  Baaagcaicai  aad  cootiol  of 
He  CMRS  is  coaaiMert  whh  Hie  icgulatioa.  For- 
aadMiag  aad  apdatiag  HH  icgalaiioa  u  a  joda  le- 
apoatHOfey  of  HQ  AF90S>  aad  Deputy  Chief  of 
Sfoff,  Coancaeg  (HQ  AFSC/FK). 

b.  HQ  AFS/FK  is  iriptiiieihle  for  oieinnining  the 

list  of  ootaiacaas  ia  I. 

4.  FWd  ArtbRy  RtapoatMMka.  The  cotiuneiulrt 
or  vice  coatnaiider  it  cocb  of  the  iaroivad  &eld 


a.  FtwWirtfi  procedaiB  to  this  regu- 

latiea.  Sobaai  oae  copy  of  local  nippirmrnts  to  HQ 
AFSC/SD. 

b.  EsaHibbce  a  CMR  focal  poiai.  This  focal 
poirt  ia  rr^ioiiaililr  for  Ihe  coOredoa.  ooiaral.  isor- 
igr.  aad  diiaibutioB  of  CMRs  prepared  ■  the  field 
aedvay. 

c.  Eoauics  timely  cotnpicdoa  of  (TMRs  by  pro- 

gtlD  dileCBitl  or  ■n«—grrl 

d.  rnaiini  dtneiy  review  of  CMRs  by  focal  re- 
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viewing  officials. 

e.  Ensures  submission  of  the  AFSC  Source  Selec- 
Qon  Offeron  Report  (pen  8). 

Section  C— enut  Proiediuoi 

S.  Frequency  of  Reporting: 

1.  Fw  new  conencts.  so  ioicu)  CRAR  will  be 
completed  benveeo  180  end  365  deys  sfkr  cootnet 
iwinl.  Instnictiocis  for  comptetiag  e  CRUt  sre  tn 
siiKhiirest  2. 

b.  An  uMcraiedioe  CRAR  will  be  completed  on  in 
annual  basu  fbr  the  eanic  penod  of  pcrfonnancc  at 
the  contract.  More  ftcqueoi  reponini  it  letguited 
wiien  the  ptotram  diracior  or  manafer  is  iwiie  at  a 
chanpe  in  performance  diat  ugnificuUy  alien  the 
assessment  al  the  contractor  or  when  a  change  in 
program  direcion  or  managen  occurs.  Connicton 
may  icquern  dial  the  CMR  he  ifdaled  by  ihe  pro¬ 
gram  office  if  a  ligniiicaol  change  in  p^ormance 
hat  ocoimd.  Gentry,  ao  mote  than  n»  CRASi  a 
year  ihould  be  pcepamd.  An  nuetmediate  CMJl  it 
limned  a>  oomncior  performaace  occuiring  after  the 
preceding  CRAR.  1b  mproMC  efficiency  in  prepnring 
the  CRAR,  it  it  recarnmeiided  thm  the  CR^  be 
completed  utelhcr  with  other  leviewt  (inr  oampk. 
RARa,  CARa,  award  fee  drtnmiinalioai,  ina)or  pro¬ 
gram  cveata,  or  prognm  mikamaea). 

c.  A  flnal  CRAR  rrill  be  compleltid  i^oa  contract 
termination  or  within  6  momht  Colkwing  the  deliv¬ 
ery  of  the  final  mt)or  end  nen  on  coniiia.  The 
final  CRAR  it  limilBd  to  comncMr  perforiuance  oc¬ 
curring  after  the  preceding  CMR. 

i.  CMR  Rrnecnring.  Each  CRAR  ia  complcmd,  le- 
viearod,  ciMedinninl.  and  ippnwed  whhia  Ai^. 
Coatnetor  organbatinm  will  be  given  an  opponu- 
aiiy  to  levinw  and  rnninirnl  on  ifte  prognm  diicc- 
lorli  or  mnangcr't  ptrliminnfy  iMrttmmt.  The 
CRAR  levinw  nat  Hgnmnl  pnooinn  in  nn  fcttmni 

n.  Tim  piujnct  onnngnr  or  nnginnnr  ictpontMe 
Ibr  din  coounct  bring  tevinwnd  pmpnrne  ihn  pielimi- 

anry  . . .  nod  itartuM  in  coordmaiiaa 

with  dm  pRiinci  innm.  Thii  mtennment  ihooid  be 
bnnnd  on  nmbiftnrtiiainl  mpoL  Snppoft  oonmetan. 
such  nn  Symeni  Cnginnrring  ad  Ibchnicai  Aaaiii- 
aocc  or  Fndniil  Conmci  ftmnrrh  Cemnr  conme- 
ton,  mny  provide  mpul  nn  pro)nct  lenm  memhnn  bin 
an  not  aUonal  aconan  to  conrlued  CRARa  nakas 
speciftciUy  anfooriand  ia  luppon  of  a  aontce  lelec- 
lioo.  The  prpinci  mnager  or  cagiaecr  tank  ensure 
ihn  aO  CIM  dutumrnation  and  ftima  an  ttaihed 
"For  Official  Une  Only/Sooroe  Sckclioa  Scaaibve" 
->v«"fi«g  m  APR  12-30  and  AFR  70-13.  rhunrr  4. 

b.  The  peugiim  duecior  or  manager  mpontiblr 
fbr  the  owiiil  prognm  nviewa  ad  nmaihs  the 
prelimiaafy  CtMl  to  dM  fonmrsnr.  The  prognm 
diinetor  or  aaifer  ana  not  aip  am  17  umil  jat 
beftm  aubniaag  ibr  fiani  amaanai  to  dk  product 
diviaaos  nvievring  official.  Prognm  diiecior  or 


manager  nartitive  leinarlu  ate  limned  lo  item  16 
pliia  one  additional  singk-spaced  typewnnen  page 
c-  The  prognm  director  or  manager  will  retain  a 
copy  of  the  pniiminaiy  CRAR  and  tranamii  the  orig¬ 
inal  lo  his  or  her  counaerpatt  within  the  contiacior  s 
organization,  fnee-to-kee  meetings  with  coometor 
manegeniea  to  discuu  initial  CRAR  latingt  are 
strongly  ncotnmended.  The  tnnsnuilal  letter  must 
provide  the  foUowuig  giudance  to  the  comncior' 

ID  Protect  the  pnliininary  CRAR  as  a  source 
selection  senauive  document. 

12)  Strictly  control  access  to  the  pieluninary 
CMR  ui  the  cootnetor  organization. 

(3)  Do  not  leleaae  the  pitliminaiy  CRAR  lo  per¬ 
sons  or  entmes  outside  the  contractor's  control.  Do 
not  use  ptelinunary  CRAR  data  fbr  adveitising.  pro- 
mobonal  material,  preawird  surveys,  proposal  sub¬ 
mittals.  ptoducuon  readiness  reviews,  or  other  simi¬ 
lar  purpoaea. 

(4)  Reaponaea  are  opbonal:  if  provided,  they  are 
due  within  30  days  of  die  dale  of  the  transminal 
letter  and  are  liiniled  to  item  lb  plus  one  additional 
singk-spaced  lypewiinen  page,  litis  page  lima  mil 
he  strictly  enforced.  Addroonal  peges  will  not  he 
reviesnd  or  included  in  the  CRAR  data  base.  Con¬ 
tractor  tommema  received  after  the  30-day  period 
may  not  be  included  in  the  final  CRAR. 

(5)  Focus  commnma  on  the  obiective  portioa  of 
the  program  director's  or  asanager's  nariaiiw  and 
provide  views  on  causes  and  nmificaiwaa  of  the  aa- 
seaaed  performance. 

d.  After  receiviag  and  reviewing  the  contractor's 
commeaia.  the  program  direcsor  or  manager  may 
revise  the  prcliminaiy  assestinem.  Revised  asscss- 
meoia  must  bn  recorded  on  a  new  CRAR  fonn  that 
vrill  be  anached  to  the  origiaal.  Compktt  aema  1 
through  5  aad  inarlt  item  12  "Revuion  to  CRAR  far 
period  (inaeit  period  etnered)."  tndicaae  revtsed  nt- 
ings  in  imam  14  or  15  and  eaplnia  Ihe  rcaaoaa  for 
the  chBgm  made  in  linn  16. 

e.  After  receiviag  comractor  commenn  or  30  days 
from  the  dare  of  the  transmittal  Icoer  to  the  comrac- 
lor.  whichever  occurs  fim.  the  program  duoctor  or 
manager  wiD  sign  mm  17  ad  send  the  CRAR  to  fte 
product  diviaian  reviewing  official  fbr  review  md 
signane  accordiog  to  local  procedurea.  The  product 
divisioa  reviesring  official  mua  he  at  lean  one  level 
above  die  program  duccier  or  manager. 

(.  After  the  CIAR  ia  compkmd.  the  program  di- 
lector  or  manager  svill  lead  the  CRAR  ad  all  n- 
B  the  CRAR  focal  poim  fbr  nipsii  uno  the 
command-snde  data  baa.  No  copice  of  the  fiani 
CRAR  will  remain  on  fik  a  the  prograi  office. 
Rbrlmi  p^en  asaociaad  srnh  CRAR  evaluaboa 
may  be  retained  ba  mun  be  proacBd  a  “Ibr  Offi¬ 
cial  Ua  Oaly/Sourcc  Selection  Seaiibsc." 

g.  All  tecords  ctenad  by  Ibia  legulaiiaa  will  be 
letained  aad  diapoad  of  acoarding  to  AFR  12-30. 
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Amumcni  Dtvuioti 
AD/PMP 

Ejlln  AFB  Ft  32542  5000 

AV  872-3 107/Coimnen:ui  (90*)  382-3107 

Aeronauucal  Sysienu  Division 

ASD'PMPS 

Ar*  B  Bklg  125 

WriglN-PkiienM  AF*  OH  45433-6503 
AV  7g5-3912/Co(iinierci»l  (513)  255-5912 

Ballisoc  Missile  Office 
BMO/PKX 

Noiton  AfB  CA  92409-6468 
AV  876-463  )■  Commercial  (714)  382-4631 

Electronic  Sysieais  Division 

ESD/PKP-1 

Bldg  1217 

HanscoiD  AFB  MA  01731-5000 
AV  47g-5gS3/Coniiiierciil  (617)  861-5853 

Space  Diviskm 

SD/PMOM 

P.  O.  Bo*  92960 

9)6rld  My  nKUl  Center 

toe  Angeles  AFB  CA  90009-2960 

AV  833-0602yCo(iiinerciil  (213)  6*3-0602 


FigaR  1.  LMoirCRAK  finalMali. 


7.  CM*  Itocnl  WM.  Encli  Mi  ncovay  CM* 
e»l  point  will  keep  ongidal  CM*s  and  iB  snsdi- 
hkhs  in  sepumt  file*  for  e»ch  (xnpotsnoo  in  tt- 

aciuneni  I.  Encft  ooepotM!  file  •01  cotnnm  sepnime 

files  for  divisioas  sad  subiilinne*-  £«*  CBA*  will 
be  rcttined  for  5  yent*.  lulets  (be  profrnin  diieciw 
or  onniifer  nqaeao  «  looger  lamiaii  period^For 
eumple.  i  tong  devdopmcni  ptogmn  nay  aetem- 
aa  looger  Rscabna  »  reflect  amtnesx  perfoc- 
iBMoce  oo  ilie  entire  ptognm.  Dinibinon  rf  CM*i 
within  AFSC  will  only  he  mnde  boo  one  field  ec- 
tiyiiy  CM*  focnl  pool  lo  amdat.  Source  tekciioo 
leniD  menders  antsi  ootnet  (heir  locil  CBAX  focnl 
pout  for  til  ippraprinK  CMRi.  Figere  1  provides 
the  list  of  AFSC  CM*  focal  poiaa. 

g.  ATSC  Snnret  Silertinn  OOhren  Rnpact  («CS: 
SYSFKCIAIMBI).  Tb  keep  the  CM*^  h^ 

ctineM  Md  lefltciihe  uimcnns  thH  AFSC  evahi- 

aBS  dur^  snnrce  sclectian.  an  atnnal  liBiag  of  of- 
fefois  it  feqniied.  The  Haling  oee«; 

M.  ncOect  oflenirs  on  concept  ikiiamarBioe  and 
vslidBioa,  AtB-tGalc  devakipnient.  or  ftdl-riB  pro¬ 


duction  and  deplovmeoi  source  selecuoos  <wer  35 
million  (Cace-tward  value,  including  opijonsi  tiui 
were  completed  duruig  die  previous  fiscal  year 
b.  Sate  the  name  and  address  of  the  contractor 
division  Of  subsidisry.  Identify  die  perem  corpora¬ 
tion.  if  applicable  Stale  number  of  times  contractor 
subnuned  proposals. 

c  Identify  iddiiional  coninctors  recommended 
for  inclusion  in  the  dau  base,  along  with  a  bnel 
jiiSbficaiioa. 

d.  Be  siiluniiwri  lo  HQ  AFSC.'PKC  inmially  by  3 1 
Oct. 

9.  CM*  Markings  and  Protectian.  All  CPA* 
forms  and  attacbmeots  will  be  marked  “For  Official 
Use  Only/Source  Selection  Sensitive  "  CPA*s  have 
the  umque  characienstic  of  always  being  predeci- 
sional  in  nature.  They  will  always  be  source  selcc- 
bon  senaibve  because  they  will  fee  in  constant  use  to 
support  ongoing  source  selecbcoa.  This  piedeci- 
sional  nsnire  of  die  CPA*  is  a  bnsu  for  requiring 
that  the  CPA*  data  base  be  protected  from  unauthor¬ 
ized  diaclosuie  lo  penoand  or  enooe*  outside  die 
souiec  selecboii  process.  U  must  be  noted,  however, 
that  CM*i  may  also  contain  infonnaDon  dial  is 
prophetary  to  the  conciactor  that  is  the  abject  irf  the 
report.  Infbnneiioo  cotnaihed  oo  the  CPA*  such  as 
trade  secitts  and  confidential  comnietcial  or  finan¬ 
cial  dan.  obtained  from  the  comnciar  in  coofi- 
dmee,  must  -  •  proweted  fitnn  uneothonzed  discio- 
suR.  Addmonally.  CPARs  may  comaie  valuable 
government-geneiated  commetciai  iaformaiioa  that 
will  be  lived  in  the  awaid  of  gowrntnent  contracts 
ciM-fc  oomineRielly  vslueble  ftwernment-genernted 
inlbnnabao  most  be  protecstd  froni  uneudiorizcd 
disciosuic.  Baaed  on  the  confidenbel  dbur  of  the 
CM*,  foe  following  guidiacc  applies  to  prottciioe 
both  inmml  sad  aittml  to  the  itnmnineal. 

a.  Jr--Ml  riiiinimttrt  ProMctfon.  CPARs  must 
be  ocaand  as  source  sefocnon  sesamve  at  all  bines. 
The  flow  of  CM*s  diroughmn  AFSC  m  support  of 
source  selections  will  be  coonoUed  by  die  CPA* 
focal  points  and  onnsmioed  only  hom  one  CPA* 
focnl  point  to  another  (see  AF*  70- 15/ AFSC  Sup  I 
and  AF*  70-3(VAFSC  Sup  1).  Outside  <d  use  in  an 
iw^fu  source  selecuou,  lafoniimioo  contained  on 
(be  CM*z  must  he  protected  m  the  tame  manner  as 
inforroabon  contained  in  completed  stwree  selectwo 
files  (see  AF**  70-15  and  70-»)  Infonnaaon  con 

on  (he  CM*  mny  n«  be  used  lo  support 
prawiid  surveys,  debimnt  proccedinp.  or  iny 
Other  iaierQMl  gt^^enuDcoi  iwiews. 

b.  EfocTMl  Gcncfwcnt  PmeclfotA  Due  lo  the 
jenaiiive  and  confideabal  naniR  of  (he  CM*s,  dis- 
cloaurc  of  CM*  dam  to  comnens  or  ofoeii  out¬ 
side  foe  govcTamca  is  nt*  sofooroed.  An  eacepbon 
ID  lUU  nile  is  for  (he  cooiinctor  dMt  is  (he  subyect  of 
the  CM*.  In  *»  iimaiioo.  access  »  roview  the 
I  luigilryit  CPA*  will  be  gimsed  by  foe  CM*  fbcal 
pcM  if  (he  uuntractoc  pertoonel  wpirsniig  access 
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h»ve  a  Icocr  ugned  by  their  corporate  chief  execu- 
uve  officer  (CEO)  or  authorized  deugnee  <fbr  eum- 
p)e.  fetieii)  manager  or  divtaioa  vice-preaidefii) 
granting  diacloaure  to  that  individual.  When  the 
CEO  nas  deaignaied  other  corporate  approval  offi¬ 
cials.  bodi  the  CEO  designation  letter  and  CMJt 
access  letter  signed  by  the  CEO  designee  nnist  be 
pieseaed  to  the  CPhR  focal  point  Copica  of  the 
ftnai  CnhR  are  not  alloaved  to  be  made  or  letained 
by  the  contiactor's  icpresentative.  Such  liinited  and 
cotmoUed  access  by  the  conmctor's  teptesenlathc 
will  not  inhibit  candid  agency  decisioiiinalaag.  This 
acceu  is  needed  to  ensutc  the  accuracy  of  cbangea 
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DENIS  R.  NIBBEUN.  Cokmel.  USAF 
Director  irf  Infontianon  Management 
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made  lo  die  CRAR  after  the  contractor's  initial  re¬ 
view  (Note:  During  the  source  telecuoo  discussion 
pttxess.  the  contractor  arjl  be  notified  of  relevant 
past  perfoimaace  data,  denied  fiotn  a  CRm  or 
other  sources,  that  letpiire  clanfkation  or  could  lead 
to  a  negauve  rating.  See  aFR  70-15/aFSC  Sup  I 
and  AFR  lO-K/AfSC  Sup  1  )  On  those  raie^- 
siotii  when  a  Freedom  of  Infonnatioo  Act  iFOIAi 
request  is  received  for  CBAR  release,  process  the 
request  through  FOLA  channels  to  HQ  .AFSC/ 
IMQDI  for  mview  and  consideiaiion  by  HQ  AFSCt 
PK. 

1*.  farm  Prtacribcd.  AFSC  123. 


BERNARD  P  RANDOLPH.  General.  LSAF 
CofQoiutdcr 


2  Aiuchmeats 

1 .  List  of  Cootncum  in  CBAR  Dau  Base 

2.  Insoucoona  for  Compleiiiig  AFSC  Form  125. 
Conoactor  hrfbrmaiice  Assessment  Repon  (CRAR) 

aiec-tiwii  an  DC  isas 
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LIST  OF  contractors  IN  CHAR  DATA  BASE 
I  Alle|u  CorpontHM  (L'luaeil  Airlines  Service 


Corp)* 

2.  Allied-Si|aal.  Inc.  iBendix,  The  Garren  Corpon- 
uonl 

3.  ALS  Corp  Onfoiec) 

4  aMAF  Indusines.  Inc. 

5  Applied  Science  Assocunoa 

6.  Applied  Techaolofy  (Linm  IndusDiei.  Inc.) 

7.  Arvin  InduDiei.  Inc.  (Cxispnn) 
g.  AUL  Instfuneiiu 

9.  Aydin  Cofpontioa 

10  Ball  Corponoon  (VERAC.  Inc  ) 

1 1  BaaeOe  Memoriil  Insanne 
12.  The  Boeiag  Cornpeay 

13  Brunswick  Cotpontion 

14  CFM  Imeninnofinl 

15  Chrysler  Corpontiaa  (Gulfsoeein  Aeroipnce 
Coepontion.  Eleclnspace  Sysieim,  lac.) 

16.  Cincinnati  Etectnnics 

17.  Conpiner  Sciences  Corponcion 
|g  Compuring  Devices  Corpontion 
19.  Cubic  Corpomuoa 

20  Oarliag  Industries.  Inc. 

21.  DEC  latemaoonal.  Inc. 

22.  Oiab-Bameuda 

23  Dynalectnn  Corporation 

24.  E-Systems.  Inc. 

25.  Eaton  Corporation 

26.  Educabonal  Campuier  Cotporatiao 

27.  Eoienao  Electric  Company  (Hazeltitie  Cotpon- 
bon) 

2g.  luirchild  Indusoies.  Inc. 

29.  Fold  Motor  Company  (Ford  Aenapaee) 

30.  General  Acid  Pnidueiion  Cotporatton 

31.  General  Dyaatnics  Cotporation 

32.  General  Electric  Corpontioa  (RCA) 

33.  General  Moton  Corporation  (Hoghea.  AlUaon 
G«  Ihtbine  Oiviiton) 

34.  Ctncral  Applied  Scieaoca 

35.  CSNCORP(Aeto)el> 

36.  OmmiB  Cotpontion 

37.  GTE'Catponlian 
36.  Hams  Coipontioo 

39.  Hercules.  Inc. 

40.  Honeywell.  Inc. 

41.  IBM 

42.  Interaane  Electronic 

43.  ISCD  Corporation 

44.  ITT  Corponcion 


43.  Kaman  Scietices  Corporation  (Pikeuoodl 

46  Lockheed  Corporatioo  (Sanders  Associates! 

47  Logicon.  Inc. 

48.  Loral  Corporatioo  (Goodyear  Aemspace) 

49.  The  LTV  Corponiioo 
50  MANTECH 

51.  Mania  Manetta  Corporatioo 
52  Marcooi  Anonics 
53.  McDonnell  Douglas  Corpontioa 
54  Miuioo  Research  Corporation 

55.  Morton  Thiokol.  Inc. 

56  Motorola.  Inc. 

57  M/A-COM,  Inc. 

56.  North  American  Philips  Corporation 
(Magnavns) 

59.  Northiop  Cotpocatioo 

60.  Ordnance  Corporatioo 

61.  The  haa  Central  Corporatioo  (VITRO  Corpo¬ 
ration) 

62.  TV  hrkia-Elnier  Corporatioo 

63.  Quest  Research  Corporation 

64.  hytheon  Company 

65.  Reflecsone.  Inc. 

66.  Rockwell  Internaiiooal  CorponiioD 

67.  Science  Applicalioe  Inieniatiooal  Corporation 
66.  The  Singes  Company 

69  SoAech 

70.  Tkledyae.  Inc. 

71.  Texas  lasttumenu.  Inc. 

72.  Ihxstar  Plaalics 

73.  Testran,  lac.  (AVCO) 

74.  TRW  lac. 

75.  TVI  Cotpomioa 

76.  Unisyt  Cotpontioo  (Sperry) 

77.  United  Indusoial  Corpontiao  (AAl  Coipora- 
bon) 

76.  Uaiied  Ihchnolafies  Cocponiian  (Pran  41  Whit- 
*7) 

79.  Uaiuinl  Ihdi  hnunnbunnl 

60.  Mar-vil  irttpeim.  lac. 

61.  RM^Mnmoti  Compmiy 

12.  RhabagiBase  Electric  Corpmbca 

63.  RAiwra  Electric 

64.  Williatns  Interanboonl  Cotp.  (Williams  Re¬ 
search) 

*Maior  whiidiariet  that  cainaily  have  AFSC  busi¬ 
ness  ate  in  parentheses.  CRARs  aie  required  for  all 
nbaidiaries  and  divisiotis.  on  solely  (hose  in  paien- 
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AFSC  fORM  12S,  CONTRACTOR  PERFORMANCE  ASSESSMENT  REPORT  ICPAR) 


IVpe  all  Uifonnttioa  on  the  fonn.  No  haadwnnen 
CMJta  will  be  accepted  by  the  CROt  focal  poima 
for  inclusioo  inio  die  aFSC  data  baae 

Item  1.  Slate  die  name  and  die  division 

or  subsidiary  of  the  coomcior  perfbnnui  the  con¬ 
tract.  Idenn^  the  paicni  corponiioo  (no  addnas  re¬ 
quired.)  Idenufy  the  contractor's  Depanmeul  at  De¬ 
fense  Acovny  Addnas  Directory  code 

Itcrnn  2— d.  Self-naplanatory. 

Ileia  7.  Stare  cuireas  contract  period  of  perfor- 
■nance,  lacludinf  any  authorued  enenaons.  such  as 
options,  dial  base  bnn  exercised. 

liens  S.  Stale  the  curictn  percent  of  the  caomct  that 
is  compkae.  If  coat  perfamance  report  (CPR)  or 
cost/schedule  solus  report  (C/SSR)  data  arc  availa¬ 
ble.  calmlate  peroeru  compieae  by  dividiii(  ciimula- 
live  budfeaed  coal  of  work  perfartned  (RCWP)  by 
cooitaci  budfei  base  (CRB)  dess  mattafenieai  re¬ 
serve)  and  mukiplyiaf  by  100.  CBB  is  the  stan  of 
neiouaaed  coat  plus  ririmnaiil  coat  of  audiorixed  un- 
defindirrid  nark.  If  CPR  or  OSSR  dao  an  not 
available,  esnmaae  percent  complrae  by  dividinf  die 
number  of  months  elapsed  by  total  number  of 
months  in  comact  period  of  performance  and  ouhi- 
plyin(  by  100. 

Item  9.  Stale  the  camni  tee  value  of  the  ooanct. 
For  inceniivc  conmcta,  som  the  tarfei  valne. 

Item  Id.  Check  the  appropriaac  bon. 

llcai  II.  IdendlV  the  conmet  type.  For  mixed  con- 
tracta,  check  the  pttilnmiiiaia  caeanci  type  and 
idenhfy  the  orhea  ly^  in  ‘‘mund.~ 

tan  U.  Pimiide  a  ten  demripRtn  aamihn  of  dm 
pn|nB.  SpeO  oni  an  aMmranieaa.  Uaaaaiy  mean 
program  phase  arul  prodhciim  les  (Rv  example, 
concept  ilrmltipeeam.  Mi-acalc  dewiepaM.  loar- 
nie  iniiial  ptothnainn.  or  IbO-nae  petidactien  (lot 
2)).  For  maior  neapon  syMeae,  ideaify  DODD 
SOOO.I  aulcamoe  phiM. 

Ilaa  13.  Provide  a  than  dnrripiinn  of  the  toaBact 
eflon  dmi  idmhllra  hey  terhiwinpiaa,  omapeaiam. 
itihayiiaa.  and  nqaiiBaaalt.  Deacrte  te  cflbat  in 
enarph  dnad  to  aasisi  te  snaioe  aatehna  haa 
meaban  who  wdl  acnan  te  CMR  m  delmane 
efbrti  thm  me  ninvaa  m  dmv  icnroe  lelacDon.  h 
ia  impnrtant  to  adtea  te  onapicxay  of  te  oon- 
iraci  effioft  and  te  oacrail  Mrhniral  risk  aaaodaied 
with  n  1  iiiniliihiin  te  cftoii. 


die  ratings  uaed  for  the  areas  of  evaluation  on  die 
CRAR  and  the  sunilar  anas  used  for  die  Ml.  CAR. 
program  director  assessmem  repen  iPDAR).  or  pro¬ 
gram  manager  assesamea  report  (PMAR).  Tlie  ma¬ 
jor  diflennee  is  dial  the  CRAR  astesaes  a  contrac- 
lor’s  perfnnnancc  on  an  indivahial  contraa  while 
the  CAR,  PDAR.  and  PMAR  aaseaa  an  twerall 
program.  A  blue  laong  has  been  added  to  denote 
excepoonal  perfonnance  dial  is  not  found  m  the 
other  aaaeasmeiiia.  Thu  new  rating  u  added  because 
lecognmon  of  excepuooal  ability  u  important  m  die 
source  selection  proceaa.  Figun  A2-t  lisu  and  ex- 
plama  the  evahiabon  colors. 

a.  Each  ana  assessment  must  be  based  on  objec- 

uve  data  prcwided  m  iiem  16.  Facu  to  support  spe¬ 
cific  ana  of  evaluabon  should  be  obiaiiied  from 
gewenmea  ^miliar  wnh  the  contractor's 

perforalBiGe  on  the  comraci  under  review  Such  spe¬ 
cialists  may,  for  example,  be  fiom  engineering,  coo- 
tractug.  contract  adnumstraiioo.  manuteniring. 
quality,  and  logislics. 

b.  The  amoua  of  risk  inbeiea  m  the  effon  should 
be  recogmaed  a  a  sigmficani  tetor  and  taken  uno 
accouat  when  ««vrv«i«g  the  contractor's  perfor¬ 
mance.  For  example,  if  a  contractor  met  an  ex- 
neady  tight  schedule,  a  blue  (exceptional)  assess- 
mea  may  be  pven  in  recognition  of  the  inberent 
schedule  risk. 

c.  The  CRAR  ia  designed  to  asseu  prime  conoac- 
me  prifnamaar  However,  m  thoa  evahaaboo  area 
ia  which  ahroaiartor  acooa  have  significanily  m- 
flueneed  te  prime  coaracior's  perfonnance  ia  a 
negahve  or  poailivc  nay.  record  the  subcontractor 
achoa  ia  arm  16. 

d.  Maay  of  the  evalealiiin  area  m  ncm  14  lepn- 
aea  ptaipangs  of  dncia  ckmaiaa.  The  program  di- 
lecanr  ihoald  nmaidrr  each  eleana  ad  na  te  area 
lahag  m  krghlighi  agnMria  aaaca.  Rir  example, 
panteci  aaaanaoe  (inn  14d)  could  he  laad  aar- 
gml  qaaihy  nan  a  pnihlra  euea  though  oter 

wen  miatefory 

Naa  Ida.  This  hem  mosi  be  rcored  lepcnaely. 
Evaiaa  the  exmm  a>  which  the  coiaiacior  is  meei- 
iog  oaenll  product  oe  sysmm  pcTfonnance  in  lerms 
cf  te  cominct  mquimicais.  iachidiiig  but  am  Um- 
had  ID  dm  mamniea  of  work,  ^lecificeriraia,  lorruai 
dma  regain  mrn  lima,  and  tagaiEcam  special  cow- 
naa  clama. 


Ima  IdafI).  Evahiam  te  comncaor's  cngmeeriBg 
date  cteR^  ragiatieriag  nsoutcc  suppon. 
Conaidrr  te  amoua  and  qualhy  of  enguieeniig  ic- 
souroa  devnea  to  suppon  the  amana  effon. 


taa  M.  Ia  piapatag  •  CRAR,  te  peogit  diraefoe  Im  IdaO).  Evahiaa  te  extern  to  which  die  coa- 

or  ornate^  thoald  acne  far  oonsiacacy  heiwaa  nacaor  ia  attUaf  te  mfhmic  devdopmea.  modifi- 
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Note  I .  UpKird  or  dowmud  vran  nxy  tic  used 
to  indicMe  aa  uniirormf  or  wonctunt  ocod  iasuffi- 
cieM  to  dnair  tkc  mnimrai  ituut. 


Note  2.  N/A  mcnc  cot  appUcciite. 


briefly  ducuu  ui  item  16  Die  ugniflcance  of  ihu 
vinaaor  for  the  oiatnci  effon  Cumulative  Kheduie 
vanince  in  doUan  is  deflned  as  budgod  coat  of 
uiDrii  performed  iBCWPl  minus  budgeted  cost  of 
»oit  scheduled  (B^S)  Percetu  schedule  virunce 
IS  defined  as  t(BCWP  ■  BCWSl-BCWS)  i  100 

IlciB  14c .  If  CPR  or  C'SSR  data  aie  available,  eval- 
uaK  cumiii  cost  vanaoce  if  die  contract  is  greater 
than  10  percent  compleK.  Put  the  cumm  percent 
vanaaoe  end  the  gauemaoeat  ratuner  as  oomplcemo 
ui  nett  IS  and  pve  a  short  oamcive  espianiaioo  of 
causes  and  coosractor-pnpoaed  sofuooos  in  nem  16. 
Sec  iKtt  I  to  calculaie  percent  con^ilcc.  Compute 
cuireni  coat  vanance  percentage  by  dividing  cumu¬ 
lative  cost  vanance  to  date  (column  1 1  of  the  CPR. 
column  6  of  the  C/SSR)  by  cumulative  BCWP  and 
muloplyuy  by  100  Compuie  cotipleiioo  cost  van- 
awr*  pr»rT  rvf by  dividing  C6B  less  the  gtnem- 
ment's  **"-»**»  at  compleiioii  (EAO  by  CBB  and 
multiplyiag  by  100.  The  calculatioa  is  ((CBB-EAO/ 
CBB)xlOO.  The  CBB  must  be  (be  cunem  budget 
base  againai  which  the  contnesor  is  pcsfonning  im- 
chidhv  (ormally  esablished  ovenarges  baselines 
(OTB)).  If  aa  OTB  hat  been  esabtiahad  since  the 
last  CDAR.  a  brief  deaenpoon  in  nets  16  of  the 
natuie  snd  magnitude  of  the  basrline  adpisuneui 
must  be  provided.  Subsequent  CRARs  must  evaluate 
cost  performance  in  terras  of  the  tevised  baseline 
and  icfeacace  the  CRAR  ihat  deacrOied  ihe  baseline 
adjustnaent  fibr  esainple:  "The  contract  baseline  aas 
fbnnaOy  a^uarad  on  (dale).  Sec  CRAR  for  (period 
cowend  by  CRAR)  for  an  raplaiiaiina.")  If  CPR  or 
C/SSR  data  ate  not  available,  evaluaae  coatracaor 
coet  »>^eegviweiu  Is  the  LuetTarsnr  captneacrag 
coat  growih  or  tiadeniia?  Prtwide  a  shon  nanatiw 
eapfanatioo  in  dem  16  of  ratises  and  the  crxitracsor's 
proposed  sohnioiis. 

Ilatt  Idd.  nothici  assutance  ia  the  coUecsioa  of  dis- 
cinlaaa  needed  in  daain,  and  ntaanfoirar  syv 


Flgac  A2>1.  Eaahiralan  Colara. 

cabon,  or  caanact  lequirciiieaa  or  a 


andaoMMifor 


ahii  for  Ittrediif  iw.  The  pndnea 
ea  crataeee  adcqiacy  ef  uanraca 
iceouicce  planauag.  deai|B.  maaa 
■cdona  lo  meet  syaaeo  or  eipupn 


Coenider  Ite  ttioaal  and  qaalhy  of  aafomic  devd- 
optneat  rcaourcca  devorad  to  wppon  ihe  coaoaci  ef¬ 
fort. 


Ilitt  14b.  Evehratt  foe  caaiiacaor'c  n*efenee  to  ihe 
coaDBCi  wheddr.  Idcadiy  in  dea  16  Ac  Bajar 
milrawnea.  ihlrvrfahta  taa,  or  iigiif>radl  dda 
daaa  onartan  to  Ae  achedaia  evahraiioa.  The 
abort  nartainc  opIanAioa  ■  dam  16  Aoald  addnaa 
significaaoe  of  datto,  duenaa  ceuaaa.  and  cvahtfA 
efbctiienraa  of  cocnicaor  oorwetnte  ecoona.  If  CPR 
or  C/SSR  Ala  arc  avaiteUe  and  Ac  achedulc  vari¬ 
ance  csceeda  IS  peroea  (poMOve  or  aeplivc). 


hak. 


Haa  IA.  Evaluara  the  adequacy  of  Ae  mraiitw's 
peifomenoe  m  planaiag.  tuppoitint,  cenAnding. 
and  — «-«i-g  Ae  ra-hoiiae  and  indrpriideid  cat  and 
evataabon  pregnaa. 


ttatt  14r.  Evalair  Ae  adequacy  of  Ae  ooeplnr  a 
ptifottnanrr  ■  ■ccorapliahdig  daegrraed  logiMica 
nqtpon  (OS)  program  laskt  and  a  pcifotming  lo- 
fiabca  tupport  lonlyaia  activitiei.  The  nine  ILS  de- 
mca  groupngt  ate  maininaiice  plaaag;  man- 
poacr  and  personnel;  supply  snppon;  support 
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equipment,  eechnicai  dsts.  trtintng  and  iuppoft. 
computer  resources  suppon.  ^liitics.  pucknging. 
handling,  storage,  and  nnsportuion.  and  design  in- 
tertKX 

llaa  14g,  Evaluate  the  adequacy  of  the  connctor's 
responsivenesi  Address  such  issues  at  the  tuneU- 
ness  and  quality  problem  ideMiftcaiiOQ.  corrective 
action  plans,  and  proposal  submioalt. 

iM  14h.  Evaluate  the  concnctor's  effon  devoted  to 
managing  tubcootfictt.  Contider  efforu  taken  to  en¬ 
sure  early  tdeotifkaooii  of  subcon tnci  ptobktm  and 
the  timely  applicatioB  of  corporate  resources  to  pre¬ 
clude  iubconcract  problems  from  impacting  overail 
prime  contract  performance. 

Item  141.  Specify  any  addmonal  evalumaon  areas 
that  are  unique  to  the  contract.  If  the  contract  coo- 
taiTtf  an  award  fee.  enter  "award  fee"  in  the  hem 
and  bat  all  the  award  fee  percentages  earned  during 
the  evihiaooo  period  under  N/A. 

Item  IS.  If  CPR  or  C'SSR  data  arc  availahk.  iden¬ 
tify  the  cumulative  coat  vahaooe  to  date  (percent); 
the  gotermnenr's  cost  emmar  at  cnmpfeooo  (per¬ 
cent);  and  the  cumulatii^  schedule  vahmice  (per¬ 
cent).  See  ttem  14c  and  14b  for  cakulatioat. 

Item  Id.  A  sbon,  fectual  nanatiitt  naement  n  le- 
quired  for  all  assessmettti.  legartOest  of  color  rat¬ 


ing.  Cross-reference  the  commenu  <n  item  16  to 
rated  evaluauoe  areas  in  item  14  Each  narrative 
sutemem  in  support  of  the  area  assessment  must 
contain  objective  dau.  An  excepciorial  cost  perfor¬ 
mance  assessment  could,  for  example,  cite  the  cur- 
teni  underrun  dollar  value  and  ««»«»»#*»  at  compie- 
uon.  A  marginal  enguiecnag  design/nippon  assess¬ 
ment  could,  for  example,  be  supported  by 
infonnatiOQ  concerning  persoruiel  changes  Key  en¬ 
gineers  femiliar  with  the  effort  may  have  beer,  .t- 
placad  by  leas  mprnfnnnd  ongmeers.  Sources  of 
data  include  Air  Force  Operatioiiai  Test  and  Evaiua- 
non  Center  opermioaal  test  and  evaluation  results; 
technical  taserchange  meetings;  producuon  readiness 
mviews;  earned  comraci  incentives;  and  award  fee 
evaluaooos. 

Item  17.  This  is  signed  afrer  contractor  review  and 
just  pnor  to  sending  it  to  the  product  division  review 
official. 

Item  It.  See  paragraph  6c  m  the  regulation  for 
guidance  on  sending  the  CRAR  to  the  contractor  for 
review  and  coounent. 

Item  18.  Sclf-expUnaiory. 

Item  1#.  Ute  reviewing  official  must  be  at  least  one 
level  above  the  ptogram  director  or  manager.  Tbis 
official  will  be  i***‘gr*^  by  local  proceduiea. 

Item  21.  Sclf-explanaiory. 
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UNCLASSIFIED 


as  02  assoaoz  apr  ro  rr  uuuti 


PKCP  aSDSDO 


UNCLAS 

aaaa 

SUBJ: 


HP  AFSC  AM9RENS  AFB  n6//P(C// 
*ia  i707//inu/Pr// 

ACCT  AF  ACXJRF 


HQ  ARC 

PuWlcatioo* 

FILE  COPY 

•rAwocp  ubrati 


INTERIM  I1ESSA6E  CHANCE  (IMC)  MQ-1  TO  AFSCR  flOQ-SM, 


1 1  A  U  C 


&A. 

i.  this  inC  MODIFIES  afsc  policy  on  revien  and  sicnature  of  the 
CPAR  BY  THE  REVIEN  OFFICIAL-  THIS  CHANCE  IS  EFFECTIVE  IMMEDIATE.' 
AND  HILL  BE  INCORPORATED  INTO  THE  UPCOMINC  REVISION  TO  AFSCR  SCS-5'- 
AND  HILL  REMAIN  EFFECTIVE  AS  PUBLISHED  THEREIN. 

2-  PACE  2n  REPLACE  PARACRAPH  b-E-.  IN  ITS  ENTIRETY,  HITH;  AFTER 
RECEIVIN6  CONTRACTOR  COMMENTS  OR  30  DAYS  FROM  THE  DATE  OF  THE 
transmittal  letter  to  the  contractor,  HHICHEVER  OCCURS  FIRST,  THE 
PROCRAM  DIRECTOR  OR  MANACER  HILL  SICN  ITEM  S7  AND  SEND  THE  CPAR  TO 
THE  REVICH  OFFICIAL  FOR  REVIEH  AND  SICNATURE  ACCORDINC  TO  LOCAL 
PROCEDURES.  THE  REVIEH  OFFICIAL  MUST  BE  AT  LEAST  ONE  LEVEL  ABOVE 
THE  PROCRAM  MANACER  OR  DIRECTOR,  AND  MUST  BE  A  CENERAL  OFFICER,  A 
MEMBER  OF  THE  SENIOR  EXECUTIVE  SERVICE,  OR  THE  ACTIVITY  COMMANDER  OR 
VICE  commander.  for  MAJOR  PROGRAMS,  THE  PROGRAM  EXECUTIVE  OFFICER 


SHALL  BE  GIVEN  THE  OPTION  OF  ACTING  AS  THE  REVIEH  OFFICIAL. 

3.  PACE  8,  REPLACE  ^II^M  20,  IN  ITS  ENTIRETY,  HITH:  THE  REVIEH 
OFFICIAL  SHALL  MEET  THt  QUALIFICATIONS  DESCRIBED  IN  PARACRAPH  b-E- 

UNCLASSIFIED 


ROBERT  W.  OREWES 
Brigadlpr  G«nwaJ,  USAF 
OCVConlYKting 


DISTRIBUTION  TO  ALC 
HOLDERS  OF  BASIC 
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Ftfitewl  /  Voi.  &S.  So.  j  Wcdnetday.  October  24.  1990  /  Proposed  Rulg< 


4286$ 


OCPARTMCMT  OF  OEFCNSC 
0«partm«nt  of  (tM  Air  Forco 
aCFRCh.S3 

Air  Fofco  Lo9i«tfe«  CammonP  Mtm 

Aoqu»moo  RtgiAiWeo 

OpOOW  COnOBCSn^  WOIOOI^  VOTMWr 

Rs8kr  S^foton 

iMMCt,'  Otp4nzn«oi  at  ih«  Atr  force. 

ooo. 

ACTWC  Pfopoxd  mle. 


WMiwr.  TW  AR  9mek  ptcpoeii  to 
ownd  obopler  0  of  tMi  48  ^  (tM  Codg 
of  Fodml  ftofuUOooitrsr  oddtag  tho  Air 
Forco  Lopttiet  ffaiiii  |AftC| 
Federal  Acquuiooa  fUgulotion  m 
Appendix  A.  coomdaf  of  fMrte  AFtC 
017  eod  AfLC  5382.  AftC  U 
devclopiof  the  Vendor  fUdng  Syttem 
(VRS)  for  uoe  M  OB  o^ecMeo  coolrector 
pcrforouuioe  eeeiaotinAi  — “-g.  wmI 
ranking  eyitoBL  The  hrtended  effect  it  to 
e««<et  AinjC  contracttng  ofScera  fn 
detcnnicung  which  oompetitKe  offer 
repreeenti  the  yeeteot  vatae  to  the 
Coveranienl  by  providing  each  ofTer’e 
histoncel  performeoce  on  AFLC 
contract!  ui  temia  of  rating  in  quality 
and  delivary.  ‘(he  procedure  wdl 
faciliiett  awarde  lo  eontracfora  who 
have  dehverad  quality  lappliee  within 
tpecifitd  ttmea  aader  AFIC  eootracta. 

providaa  for  a  ranking  of  the  offer! 
under  a  •ettclletica  rnnihfoilng  ^ 
evaluated  offer  ainoosi  and  the  VHS 
rating!. 

PATtC  Comment!  nu!t  be  aubmttied  on 
or  before  November  25.  IMO 

FOR  miTf  ■»o—emwcpwTacT;  Sl 

Wiginton.  AFIC/VMPL.  Wright- 
Pettereoo  AFB  OH  4S«35-dQn. 


•u^uMNTaiiv  emnnennoif 
A.  Backfiottad 

AHjC/VKS  in  intended  to  implemeni 
(fl  part  (be  ‘OOO  Action  PUn  to  improve 
the  Quality  of  Spare  and  Repair  Pant 
through  R^uctiona  m  Contractor 
Noncon/ortnancee.**  The  OOO  Action 
Pian  pretenta  26  obtectivet  for 
improving  the  quehty  of  spare  part*.  The 
Af^C  V'RS  impleinenta  Objective 
Number  4.  which  is  to  encourage  ^he  ate 
of  quality  factors  in  the  source  selection 
process  for  spare  and  repair  parts  by 
centrsliziAg.  automating,  collecting,  and 
sharing  contret  'or  performance 
loformatioft  and  by  masiauzing  the  use 
of  existing  sources  of  M>n  tractor 
performance  information  to  improve 
acquisition  procetaes.  purge  defective 
material  and  improve  the  quality  of 
OOO  spare  and  repair  parts. 

fhe  VRS  twill  be  initiated  within 
AFLC  by  a  lO-month  test  period  at  three 
of  the  Hve  air  logistics  centers. 
Adiusunents  or  revisions  lo  the  policy 
aod  provision  resulting  horn  feet  penod 
data  iviH  be  incorporated  before  AFLC- 
wide  implementation. 

ft.  ReguUtoey  FtexAUIty  Ad 

Thia  procedure  may  hmrt  a  signlficaDl 
impact  on  a  aubetantial  namber  of  tmaH 
anttttea.  Tharefora.  an  laMtaJ  Ragulaiory 
naxihUity  AxmlyaU  flftFA)  haa  baen 
prepared  and  wtQ  be  aent  to  the  Chief 
Couoael  for  Advocacy  of  SaaaD  ftuainess 
AdmiaMretteA.  A  copy  of  the  IRFA  may 
be  obtained  from  AJPLCfPMPU  ATTN: 

S.  Wigintoa  Wrigbt-Paneraon  AFB  OH 
4M35-da(n. 

C  Faparwork  ftedudfoe  Ad 

This  nde  does  not  coalaiB  infermatien 
GoUectfoo  requireineeta  which  require 
the  approval  of  OMB  ender  tbe  criteria 
of  tha  Paperwork  Reduction  Act  f44 
use  Chapters). 

Ual  of  Suhiacta  iB  0  CFR  Chapter  0 

GoveroBtent  procuremenL 

'Therefore.  i(  ia  propoaed  to  amend 
title  0  of  the  Coda  of  Federal 
Rffotebooi  Laptev  0  by  adding 
Appendix  A  fo  ioduda  pari  AFLC  017 
and  part  AFLC  $352  to  read  aa  follows: 

AppsnAx  A  IB  Chapfor  8»~Alr  Focoe 
logiaftci  CoBMMad  Fadm^  Aoqidaitwe 
ftsfatettOB  ftiqpplamael 

•UBCHftrtlllO^CQffTMCTW 
■CTMOOft  AND  GOMTfMCT  TVPtft 


Appendix  D 


PART  AFLC  017— ftPeClAL 
CONTRACnNO  MCTHOOft 


SUftCHAPTER  H— CLAUSES  AND 
FORMS 


PART  AFLC  $3S2— SOUCfTATlOH 
PROVISIONS  AND  CONTRACT 
CLAUSES 

SUSCMAmS  C— CONTRACTIMO 

ttrmoos  AND  contract  rrpfs 


Pan  AFLC  017— SpedaiConRacSfiff 
MettiedB 

Suapan  AFLC  017.f  t>^yendor  RaWig 
Sysiam 

Srr 

AFTXSJI'9100  ^op*  of  lubpsri 
AFIC  53T  Vim  Dwfln:t,ori 
AUCiJl-mo:  Pr>:uy 
Af.r  NJiruiOS-l 
A>\C  S317eiOC-2  OBiecnv<>v 
An.C  53ir  ei0?-4  Anponsibiiiors 
AFU:  Lit-r  9100  Procedure. 

ARC  &31' 9100-1  Dsusourers. 

AFLC  ^17  9100-2  Pvdoimance  s'.«n(l«rds. 
.ARC  U17S1Q3-3  Evsiuattofi. 

AFLC  SOtr  9100-4  Rrsporuibihfy 
Oeierahnacion. 

AFLCSOirmee-ft  Approwsla 
ARC  son  piOB-a  A^pomop. 

.AFLC  S3irei(XV7  SoltcitAlMMi  pravision. 
Aiirtwrty  »  L‘  SC.  an  and  FaA  1 3cn 

Subpmt  AFLC  017.S1— Vandor  RaUng 
SyttMi 

AFLCUtTtfOO  Seapa  of  auhparL 
This  subparr  preaenbea  poiicica  and 
proceduiea  for  the  AFLC  contractor 
performance  evaluation  system 
identified  as  the  Vendor  Rabng  System 
(VRS).  VRS  is  a  contractor  peiilonnanca 
evaluatioB.  rating,  and  ranking  system. 

It  IS  designed  to  assist  tbe  cootracting 
offreer  in  determining  the  awardee 
whose  offer  represents  tbe  greatest 
value  to  the  Covemment  in  accordance 
with  stared  enreris- 

AFLCM17A101  DefWttowB. 

Tbe  following  terms  and  dermiiions 
apply  to  VRS  a!^  this  subpart 
(a)  Computed  offer.  An  initiai  o^er 
under  a  soUciiauon  plus  aU  evaluation 
costs  ^'twritifted  in  dve  sobcitstion.  e  g.. 
First  Article,  transportation,  and/or 
other  coats.  The  computed  offer  will  be 
calculated  by  unit  or  total  amount 
depending  on  whether  the  Government 
requiremrni  and  the  evaluation  costs 
are  established  as  unit  or  total  quantify 
amounts. 

Ib|  Deitrery  rate  (DHI.  A  computation 
of  the  l2-fl)ODlh  delivery  performance 
history  of  a  contractor  using  the  number 
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5.V  No.  JJ6  I  Wednesaay.  Qt  tobe/  Zi  19S«  /  Proposed  Rules 


<2aM _ Ftdcrat  ft«gistar  /  V^»I. 


'  u  icrteOb.*;  deifwvs 
''  :  .>  N  ^  %hpr  'he  d'ie  date  becMse  ot 

■  '  "  Ujr  j  '»>.»>. -rs  ,  i  .-ryipar**!!  'n 

■  •  "inrr  '.■!  v  •; 

•■~v  •t^e  sfl-T^r  oe:;jd  by  rh:»! 

^  •■••  :,  ■  The  .  ir(p-.j*j{,on  Ait!  hi- 
•  :  '"  ihf  '.ieiiT-.il  pi.iLi- 

K'  rrMve  The  Tinsi  value  ti* 

'  •  v^rnmen*  ccfrrderm^ price. 

:  .<«  ’v  jel.verj  and  other  factors  h  -s 
.j  •.■'■’f'Tiiruiiuio  uf  Jbe  ciiaixacun^ 
iff .  er  baaed  uo  cunMiicfatiiid  oi  f«uo'‘s 
i.riK  a  Covernmens  r*'-.;u!rcme'»* 
('.;;'.s.(ie'arions  rnay  be  hui  are  not 
hm.ted  to.  an  ofFetw'i  q'.Hlirtr  and 
de,;v,T>-  performance  history  etralua'eo 
price  complexity  of  liie  iieoUftl  and 
■irre  'o  delivery  versus  need 
'd.  rc‘*MQR)  computaijon 

f  're  1*  monih  equality  performante 

h. Ni  '.rv  nf  a  contractrr  usmg  the  count  of 
'.or  ra<.:‘jr-caused  units  reported 
Ot'feii  ve  under  quality  defiac^y 
repor'^  iQDRsI  cumpdred  ta  the  Aoxaber 

. :  's  Jelivered  for  the  seme  penod  bv 
'  (  ntractor.  The  compaietMJd  %vn|l  be 

(  {''  10  ttic  ffHifih  dt'c:fnal  plane 

f  ^nAvne  The  ortiirr  of  all 
>'p  -v  ve  offero'S  to  a  sol.ciunon. 

'  “s  j.'-ng  st.jted  VTIS  factors  and  ;.hi- 

i. o  offer  amount,  frum  ibc  h^ihest 

'hi'  west  wicb  the  hi^hesi  rwtked 
^irs  in  order 

^  RScompeiU/ve  fvnue  Pbose 
offerors  on  a  sol. citation  whose  quafitv 

and  delivery  performmee  histones 
result  in  a  {mnimum  rating  of  98  m 
quality  and  85  in  delivery  eieroeats  and 
whose  price  ofTers  ere  within  15  percent 
of  tfw  lowesi  pnee  offer.  The  krw  offeror 
will  not  be  in  the  VRS  competitnre  rarge 
unless  perfomMOcf  hrstory  meets  the 
mtfltmam  fefmgs.  Tfie  compefihre  range 
mey  be  otherwise  establHhed  with  ttie 
dpprovet  two  hweii  above  the 
coBtractmg  offtcer 

AFLCtJt/JItt  Miev. 

Ums. 

(h)  \  RS  shall  apply  to  ail  .\FLC  air 
logistics  center  (ALCf  competibvsHy 
nefoiiated.  Nauonei  Stock  Newbrr 
lNS.Ni  ideoufictL  spare  part  aoqwitkxis 
rsrunaied  to  exceed  MOOP  in  total 
value.  Thaee  evaluaiiaae  wiU  be 
prixessed  through  the  VRS  database/ 
software  apphcatio^ 
lb!  The  VRS: 

.'li  Pnnaiia  dsca  to  anaiyw  a 
contractor's  bstoncal  ^aalrty  and 
delraery  perfanaance  Farieial  Stock 
Class  |FK|  and  total  business  with 
\n.r.  \LC  certrdl  •:  iniraciins  dCtivit*e-» 
.mu 

'J!  Provides  qitahty  and  dehverv 
pcrformaace  laforraaooa  on  those 

ontrdctors  by  F5C  ^nd  total  busmesti 


wit'i  :-e  ALC  ceferal  cAntrsmna 

••v.!rr*s 

AfLC  sat7Aiot-2  rtiisfiiiaa 
1*1  nw  pruasry  obtectiae  at  VRS  r  a. 
p'ovidp  the  oeaffecti^  oSkar  with  a 
prn.Todufe  iof  etskirtp  an  award 
•n  ihe  ^vaSaat  vahje  to  liw  Air  Ftvoe. 
MaHiigemcTit  miomation  cootract 
status  iritckiQg  sysiams  4re  meiged  mto 
dC  evaiuatioo  procedure  using  qosbty 
dr.d  debvery  pcrfonoaoce  historical 
daid  on  all  .AFLC  ALC  coatractors 
'^1  \n  expected  beneCt  £roa  VRS  .» 

•  .rTjctor  improvemenia  .n 
per^'-rrmance  on  AFLC  contracts  and 
••nbar.cement  of  AFTX's  ability  to 
acquire  quaKty  supplies  on  time  from 
proven  producen. 

Ic)  hopTuvements  m  qoalitv  and 
deHvery  performance  will  decrease 
administtatife  costs  of  processmg 
unacceptable  ffiaterial  and  the  contract 
udm^nistration  ectiona  retpttred  on 
doiincmeRt  contract  items  and  enhance 
he  qu.)iiiy  of  the  maierul. 

AFLC  S5t7Jt02>3  ftaapORMBdUMS. 

{al }  !Q  AFLC;P.NA2UT.  Wright 
P  j'terxon  AFB  OH.  «s  rmpnneiblr  fur 
ma:nienance  of  record*  to  supp.'rt  the 
(jec:sicn  making  process  leaiiing  to 
cummand-wide  implementation 
indudKg  the  mliangle  for  ayUera 
appkcaiiuai  sad  rnpgi^aliiRi 
(b|  HQ  AFLC/Pliai.  Wt^Pasmon 
AfB  OH.  is  n^DOmWe  for  lasoMee  af 
pokey  aad  AFLC  wide  mplMcfMatMwx 
(e)  ilQ  AFLCVnoo.  |fiD>AkC/PMl4. 
Hiil  ITT.  ia  laapamiUe  Car 
providiBg  the  AiflQMatad  Contract 
Prapartfboo  Syatea  (ACPS)  dau  feed  to 
\HS 

(d)  SM•ALC/P^^XD.  McCeflan  AFR 
CA.  is  responsible  (or  design, 
management,  and  maintenance  of  the 

VRS  diOahMaeBd  egpplicattaOT 
pro^aaa  m  marma  dale  kom  MV 
COn/A£7S  te  VRa  ofgMM 
required  to  obtain  data  trom  tW  VRS 
data  base. 

AFLC  ssir.fWJ  Frocaduras. 

AFLC  S317A103-1  Data  sowrcaa. 

fa  I  The  QR  is  computed  using  u 
convactor  t  data  Irgs  GC23.  or  ita 
successor  systam.  aad  the  INFOCEN 
network  for  QDR  data  and  the  104} 
s  vaieat  for  the  auabar  of  uaila 
delivered. 

(b)  The  OR  is  computed  using  a 
cootraefor'adeki  froa  |Ost  far  delivery 
schedules  ooapWyed  os  mne  and 

detinquent- 

(c)  The  QR  and  OR  are  computed  for  a 
rontractor't  Contract  and  CovemmeRi 
Enmy  tC,ACEJ  code  by  each  FBC  jnd 
total  business  with  AFLC.  The 


♦np.;  -ihte  he  pn-v-  -li  -.v  '• 

“e  ACPS 

AFLC  Mt7ai0>>3  Pylpna—a 
■tsiiaafoa 

ta|  The  VRS  standards  ard  r«'  mi 
sv  IlW  kisconcat  QUdtiiv  ana 

tiehvery  pcrtunMcscc  are 

ni  Fsct-pODOBl  f£| — £xce>fdB  AFLC, 

MfVt*'  p»*fforTnan(-r  -dCjit.  A  rau»  for 

QR  90  iXmo  or  tiigher  .A for  !)h 

ofsm  uf  higher 

- '  I  ep'.dble  lAl— kleeu  AFU. 

M-'g?''  perfonnance  raruje.  A 
QR  9099  to  m  0000  A  ;ji- 

94  owy  10  dS  iXWCt 
|i;  Marqindl  fMV— Dues  b>iI  ciee’ 
.\FLC  acceptable  performda(.e  ; 

may  receive  award  when  a  h;g''*’r  r;,  »  * 
iifferor  :s  not  responsive  'n  'he 
soUciWiUMV  e^ueeds  the  compehnve 
range  erterra.  or  is  deie-T'ired 
unaccepiaWe  for  some  other  eeasnr^  A 
-.mnaforQR  9*  9W9  to  9^  3000  A 
•T  '’gtorl/R  64  9«w*  *0 -5  iTnrv 
4;  rn.»;..'.'-p’rtb!e  L  t — Fa. is  lo  mevt 

-a  .-.ai  *aii,ig  and  srojld  no*  r*. 
CuASida^  for  aa  aw«m.  A  lor 
OR.  Lets*  liwn  V*  A  rauog  for  Oft  l.^ijis 
’Ciuo  -'S. 

':;j  Data  for  the  goj  .tv  aoOde  rvery 
performance  rates  w;!.  f.-e  jD‘ia‘«*3  i.ri  a 
moRlbiy  basis  TV  uodute  wsU  be  data 
f*T>m  the  previtiLS  m-.in’.h  a, 'id  etfet  nire 
on  the  tenth  working  Js>  uf  :be 
following  tnonth 

IQ  Rerfonnsnee  kvtcry  raiinm  wilt  hr 
provsiad  for  es^  cooncsor  be 
sidiindMl  PSC  srai  esul  ol  si)  F9Cs 

(d)  -Aa  oflerar  seitk  perfcanssnes 
history  m  d»  fSC  sf  the  mmlw)  m  the 
solicitsm  wiU  be  eeskseted  jvmg  rhsi 
offeror  s  qiai&ly  saddefivery 
performanGe  kmety  raring  in  (bsi  fBC 
ft)  Ait  afierar  with  m>  AFLC 
perfoneejce  hajesy  n  the  FSC  of  tbr 
dmili)  ea  dm  eeidMioe  wdl  he 
evalusAed  oahig  *ei  sfhetss's  AHjC 
tote  i  dee  hty  diiivwy  perfssavBQe 

history  raflog  ig  eH  ether  PSCs^ 
ff)  Ab  ofietor  with  performs  nee 
history  oaly  ie  gssiity  peHbrmance  wH\ 
be  mkieltd  esuig  that  rate  end  the 
delivery  parfofiaswK  will  be  evslosted 
as  acceptable  with  seros  (no  0000) 
assepied  for  the  Dft  A  limited  preoward 
sun^.  as  a  iraraniuai.  thoeld  be 
perfomed  br  (he  delivery  element.  FiV 
docureentitkai  of  an  affinaative 
deieeminaboB  of  oaotractor 
responsibility  specifically  addressin* 
delivery  perioraaoce  'S  rirquirsd  befare 
award 

IrJ  .An  offeror  with  cc  AFLC 
performance  history  sn  uay  FSC  w.l!  Iw 
evaluated  as  accepiable  wub  zeros 
100.0000)  assisned  for  QR  and  DR  for 
evaluaiion  A  preaward  survey  should 
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performed  File  djcumen(ut*un  of  i>n 
arfirmativ*  detem\mAii<m  ui  conirsctor 
:•  ^ponsihiitty  i«  required  before  awar*) 
hi  HQ  AFI.C/PM  and  ALC/PM 
r^raonnel  »ill  hjve  O'.ernigh^  quer, 

:«?ss  {o  \'RS  mformarion  InforTahun 
'  j  be  provtJeJ  lo  other  Cobemmeiit 
Hji-’-cies  'f  Air  Forre  offjcet  will  only 
*>r  released  m  wTiting  oy  a  Director  or 
Deputy  Director  m  the  office  of  the  HQ 
AFLC/PM.  or  hieher  level,  at  MQ  AFLC 
or  a  divsion  chief  or  deputy  division 
or  hiRtn'r  '.eve\.  at  an  AkLC.  AW 
'‘•!r-js‘'d  lidia  must  carry  the  'eaiiictive 
iwpnd  CO’^'rlDEN'TlAL 
CONTR^\CTOfl  INFORMATION— FOR 
OFFICIAL  USE  ONLY."  All  other 
n  {eases  of  VRS  information  mual  have 
prior  coordination  of  the  local  Staff 
I-dste  Advocate. 

.A  data  retneval  and  storage 
prT.'grjm.  ihe  VRS  Data  Base  History 
DPH).  will  be  fnaintained  by  SM-ALC/ 
V'MXD  The  data  ba»e  wiU  be  accessed 
I'V  the  .-VLCs  for  responding  to 
management  and  contrurtor  quenes  and 
protest  Jucumentation.  The  DBH  storage 
aid  retention  period  ts  24  months.  The 
rp'neval  query  will  provide  for 
overnight  response  with  pnntoul.  A'l 
printouts  will  carry 

MiC  $31t  Cvaiuaottn. 

la)  The  ACPS  abstract  function  wiil. 
after  completion  of  all  other  evaluations 
established  by  the  solicitation  (e  g . 
Balance  of  Paynenta.  Quantity 
D.scount.  transportaboci  otMla.  and 
Multiple  Awar^L  convert  the  offers  for 
each  solicttetion  item  into  computed 
offers  and  provide  (he  amo'jmts  on  the 
abstract. 

fb)  The  VRS  sprcadahoci  will  be 
provided  with  the  abstract  aa  a  separate 
documeai 

|1)  The  spreadsbect  vnU  Mat  CAGE, 
oomputed  <^er.  QR  and  standard  rating 
symbol.  OR  and  stansdard  rattog  symbol, 
and  raoli  cacii  offeror  far  each 
separately  evaluated  item.  Offera  wtU  be 
ranked  in  order  of  (heir  standard  rating 
and  then  their  computed  offer  amount. 

(i)  Three  contractors,  all  rated 
evcepbanal  in  QR  and  DR  would  be 
runked  in  order  of  (heir  computed  offer 
from  the  lowest  to  the  highest. 

(Ilf  Three  contractors,  given  a  mix  of 
ratings,  will  be  ranked  by  order  of  the 
rating  symbols  (E/R  E/A.  A/ A  E/M. 
A/M.  M/M.  E/U.  AA/.  M/U.  and  U/(JJ. 

(2|  Items  involving  sublioa  items, 
including  atiachmcnta  and  exhibits,  wilt 
be  evaluated  as  one  item  using  total 
subline  items  and  quantities  lor  the 
Mem. 

(3)  Provide  <he  standard  rating  symbol 
(E.  A  M.  or  U)  for  quality  and  delivery 
for  each  offeror- 


!4i  The  •orradsheet  will  be  aonouied 
iis  RESTRICTED  EVALUATION 
n.ATA— CONTRACTING  CfFlCER 
DEUBERaTION  OOCl'MFNT  ' 

The  contractor  performance  data 
<'>n  the  spreadsheet  will  be  constdervil 
confidt'nt.al  contractor  information  and 

v«{\  appropnate  protection. 

(c|  Only  offerors  rated  exceptional  or 
a<-:.fpiat)ie  ;nquali;>  and  delivery- 
performance  will  be  copsidtred  m  ih«- 
VRS  cctnpetittve  range  and  f-jrthnr 
evo'-ua'^d  for  award-  -A  minimum  of  two 
affi'r'i  '-ated  exceptional  or  acceptable  is 
-eq  'or  the  competitive  rana»*  to  be 
established  unde?  VRS  by  'he  ACPS 
pnx*^. 

T  c  contracting  off  cer  may  make 
a  greatest  value  award  based  on.  but  not 
bnnted  i«).  one  of  the  following  selection 

mend 

■  1 1  The  low  rompuled  offer  w  Mb  VRS 
«\TT>bol  of  except:onat 

The  computed  offer  of  an  .MT/C 
Bt.ie  Rit-Son  Fragram  contractor  i.n  the 
fSC  uf  'he  soi.ciied  itemts)  whicn  is 
wiihin  ten  percent  of  the  low  computed 
offer 

f3)  The  computed  off'^r.  not  fn;m  a.n 
AfLC  Blue  Ribbon  Program  coniractor. 
of  an  offeror  coded  excepuonal  m  both 
areas  which  ia  within  ten  percent  of  the 
low  computed  offer. 

(e|  The  rata  diCfereocaa  may  be 
uonaiderad  in  makons  tba  aw^ 
deosum  when  more  than  one  offeror 
receives  (he  same  symbols  or  symbol 
combination. 

in  The  basif  for  the  award  dectsioo 
will  be  documeoted  in  the  contract  fUe. 

(g|  Each  offeror  not  io  the  competitive 
range  will  be  notified  when  the 
defermmatMO  it  made-  ACPS  wiU 
provide  notice  letters  to  the  offerors 
determined  outaida  the  cocapetiiive 
rungs  {or  oantracting  officer  signature 
and  traosaittal.  T1»  krtters  will  be 
provided  mUk  Hw  atrafrad  and  VRS 
spreadsheet 

fh)  ff  the  criteria  m  AEIC  9317.9102- 
2(cl  art  not  met  the  ACPS  will  not 
^rnerate  the  notice  lettera. 

0/  If  the  offer  selected  for  aw«rd  ia  not 
(be  lowest-priced  feapoostve  sod 
responsible  offer,  the  contracliog  ofTtcer 
sh^  conduct  written  or  oral  di$cuMUonf 
as  prescribed  at  FAR  19.610.  "Wnttes  ov 
Oral  Discussions.  '  and  solicit  best  and 
rinal  offers  aa  prescribed  at  FAR  15-61 1. 
"Best  and  Tinal  Offers-*'  Aa  e  tninimum 
for  solicitations  under  VRS.  the 
technical  deficienctes  to  be  addressed  to 
the  offerors  in  the  competitive  range  will 
be  their  individual  QR  and  DR- 

APLC  »317.910>^  AaspsnemWty 

la)  VRS  establishes  performance 
standards  to  determine  a  competitive 


r.i-igf  Lav  ti  'in  hijtiurii-di  p**rfijfTndn«.>- 
li  neMlier  npvaies  the  rcquireme.'ii  for 
Mi  'rr'n. nation  of  t.iin;rJ*Mr 
'••sponsibiiMv  ieivriniRes  a  contr.iL’i  * 
■nvi'ai'jl**  :.>r  iiv.ird  f  njki*#  arv 
./ih< ni’ga;'»«?  jf**»'rir.i.'‘.ariur  ol 
I  ■’n'i.*ii..t.ir  ri'spi.nsibilMy  The 
svsiem  may  pr-ivide  aii  mdicjiion  of  h 
a  .'psponsibiiiiy  by  compa;-.i^ 
"r.e  quality  a.ij  delivery  rates  for 
h  st'-riLdi  pt'form.ance  It  does  nu: 

.*  fleet  i.he  most  curTen*  d.«  a  av**i' 
a  I  unt/ai  tor 

'jJ  The  A  itofTri'i’d  G.-ntmc'i-' 
H.‘j;pon!».;...  'ty  Rtview  f-VograU 

I  .\CRRP!  rev  lew  ii  nol  negateU  \j^  ir.i» 

Regardless  of  (he  awa.'Oee.  a*i 
affirmaitve  determinaiion  of 

r.*ib'.i:v  -s  required  since  VRS 

'  are  cumpuied  jsmq  du-'U 
ri’twfijed  ihniLijh  the  previous  rp.ufh 
and  »ne  -aies  app>V  'hro.igh  ihe 
fuil-nviiii  month  AGRRP  review  'S 
n  qa;re«i  'o  vbt.on  •a.'TenJ  r. 

p-ior  an  «wa:d  C-rn  r. 

•:*.i;hqoent>  rate.  r:i)>j;.,.ation  of 
.ssuance  of  M<  hod  C  or  D  ieiierx 
fpsul'i*  of  rct.eni  preaward  surveys  '}t 
routes  ‘if  poter.iia;  prooiern  areas  from 

ir:n-.it  wureex  ahOLid  b«  corsid<.rei) 

AFtCS3l7Sl0»>S  Anprovais. 

;j)Div;s.on  level  approve)  :n  wntr.g 

II  required  prior  to: 

(1)  iss-uiOg  a  competitive,  neqciuited 
solicitation  for  NSN  identified  , terns  ard 
estimated  to  exceed  SlO.OOO  wh»'n  VRS 
will  not  be  used;  or 

(2)  Awarding  a  contracl  to  an>  eftcror 
wiiha  rr.argiodl  or  unacceptable  rating 
in  the  quality  or  delivery  element. 

lb)  Tbe  following  pnor  approval  levels 
apply  when  the  award  la  not  to  be  made 
to  the  lowest  price  offeror 

(1)  Chief  of  ihe  ccotractmg  branch 
when  the  Gbfferervce  between  the  low 
pnea  offer  and  the  award  price  exceeds 
SSQjOOOsp  loSlSOOOa 

(2)  Chief  or  Deputy  Chief  of  the 
contracting  dlvisioo  when  the  difference 
between  the  low  price  offer  and  award 
price  exceeds  flS0.0Q0  up  to  i250j300. 

13)  Director  or  Deputy  Director  of  Ihe 
contracting  office  when  (he  difference 
b'Mween  the  low  prKe  offer  and  award 
price  exceeds  S25Q.000  up  to  SSOOdXX). 

141  Commander  or  Vice  Commander 
Air  Logistics  Center,  when  the 
difference  between  the  low  pnee  offer 
and  the  award  pnee  is  S500.000  or  more 

SFLCUt/ttOJ-a  WspCiUWf. 

The  following  data  wil)  be 
accumiihited  m  the  VRS  automated 
S',  stem 

(a|  Number  of  competitive  awards 
exceeding  $10,000  which  did  not  use  ihe 
VRS  and  the  reasonls) 
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;^i  \  of  cofrpveliuve  awarU^ 

S2S  000  which  did  not  us**  th«?  VRS 

•i.-d  i.'ie  .■y^jsgn/s). 

I  jrrber  of  awards  using  VRS 

•  .  .x-..r.a 

1  N  .-iber  of  awards  and  total 
.  .  y-'i  !o  thft  highest  raniied  offeror 
J  VjTiber  of  awards,  total  doUars. 
dc'.’ar  amcunt  of  prrtmtum  price  to 
f  \  I'DMor.al  ranked  offsrors  who  were 
d-.d  were  not  the  low  pnce  offeror 
'  •!  Number  of  awards,  lota!  dollars. 

.i:  d  dollar  amount  of  premium  n'lce  to  a 
, .  rr  r.  ition  of  exceptional  and 
.ii  .e;t.i0ie  rated  offerors  who  were  a.oci 
were  not  the  low  price  offeror  Breakout 
between  exceptional  and  acceptable 
s:andard  ratings  in  quality  and  delivery 
pe'Airmanue; 

[4’  Number  of  awards,  total  doUars. 
u-d  dollar  amount  of  premium  price  to 
o..^:ertabie  rated  offerors  who  were  and 
.^^•'e  not  the  low  price  offeror 

■  '.'..r.ber  of  awards,  total  doKars. 

.•  d  Ov..Mr  amcanf  of  premium  pri  e  to  a 
C  'tr.i.'navon  c'  acceptable  and  mdrsmci 
ra>d  offerors  who  were  and  were  not 
the  ’.r-w  pnce  offeror.  Breakout  b*>twpe.n 
acceptaDle  and  marginal  standard 
rj*  nas  in  the  qua!it>‘  and  delivery 
;  ‘'rforTrince: 

.'61  Number  of  awards,  total  dollars, 
and  dollar  amount  of  premium  pnce  to 
marginal  rated  offerors  who  were  and 
were  not  the  low  pnce  offeror 
I'l  Number  of  awards,  total  dollars, 
and  dollar  amount  of  premium  price  to  a 
combmatioo  of  marjinat  and 
unacceptable  rated  ofTeron  who  were 
and  wrere  not  the  low  pnce  of  feror. 
Breakout  between  mar^nal  and 
unacceptable  standard  ratings  in  the 
quality  and  delivery  performance: 

tdi  .Number  of  awards,  foui  dollars, 
and  dollar  amount  of  premiuoi  pnce  to 
unacceptable  rated  offerora  who  were 
and  were  not  the  low  price  offeror 
(9)  Number  of  awtr^  total  dollars, 
and  dollar  amount  of  premium  price  to 
other  rattng  combinations-  Breakout  by 
standard  rating  coenbuiabona  and 
performance  areas:  and 
(101  Total  number  of  awards  and 
dollars. 

‘dl  Listing  or  tracking  system  which 
identifies  (he  contract  number  and  NS.N 
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f«if  VRS  awards.  Th>«  listing  wi!l  be 
rp’amed  for  24  monih*. 

AFtC  53(7.910^7  SoacitStlon  provision. 

The  contracting  officer  shall  nsert  the 
provisional  .AFLC  5352  2T^-903i 
Vi'ndnr  Rnt.ng  System  (VRSl  *n  SecTion 
V.  of  a'.'.  soUcitrtt'ons  for  arq-iis;‘.»'ns 

the  enter;*  of  .^FLC  '3J  “  9102- 

SUBCNAPTEfl  H— CLAUSES  ANO  FORMS 

part  S3S2-$0LlcrrAT10N 
PROVISIONS  ANO  CONTRACT 
CLAUSES 

^ulhonty:  S  1.'  SC  301  and  I- Aft  1  JUl 

SuOpart  53$2.2->Teirt»  of  Provistona 
and  ClauAM 

AFtC  S3S2.217-9031  Vendor  Rating 
System. 

.\s  prescr.bed  at  AFLC  53ir  910V. 
’nsert  the  fuliowir.i  prov  i.vion 

.\n-C  t  eiidor  Raung  Si  stem  (VRS)  {XXX 
19911 

AM.<rd  of  (hiS  coniraci  w..l  maoe 
.>  •:#  '“‘v  A.f  Force  Ldgts'ic*  Co'n'rand 
1-SFl.C-  Vendor  Racing  System  iVkSr 
procedure  VRS  is  •  con'rsetor  per^vmiance 
evaiiiaiion  sys'em  which  provides  each 
offeror  t  hi<toncal  qba/ity  and  delivery 
performance  da!#  by  Federal  Stock  Claaa 
I  (''SC]  and  total  business  with  .AFLC  central 
contracting  activities.  Data  will  be  used  to 
assist  the  contracting  officer  in  evaluating 
offers  (0  determine  the  VRS  competiiive 
t-ange  and  which  award  will  be  of  ^atest 
value  to  the  Oovernment 

|bl  Responsive  offeron  with  quai.ty  or 
delivery  performance  history  rated 
Exceptional'  or  'Acceptable '  and  within  iS 
perce*^!  of  the  (ow  evaluated  pnce  will  be 
considered  m  the  VR$  competitive  range  The 
^  RS  performenee  standards  are: 

111  ExcepQoaai:  AFtC  performance  history 
nies  computing  a  qualify  rata  of  90  0000  or 
higher  and  a  achedulos-completed-onmne 
me  of  96.0000  or  higher. 

(2)  AccepubU'  AFLC  parformance  history 
rUes  compuUng  a  quality  rate  of  96  999B  to 
96  0000  and  a  achedules-compieted  ontime 
rate  of  94  9999  to  65  OOOa 

111  Of  ferora  wtth  no  performance  history 
with  AFLC  will  be  rated  "Acceptable '  and 
assigned  rates  of  00  0000. 

(41  The  rat#  ca  an  anihmetical  computation 
based  on  the  fotiowing: 
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'  r^•  '  s  f  p 

'n  AFLC.  r.  'ne  FSt.  •‘■p  ‘  f 

■  -••niv.  oi  ■'ir  ..  'fd  I’f""  v'  'ir 

If  ifie  -.  Her  ir  ',.«s  no  AH.C  I'v 
A-:~  'tie  f-bC  ir »•  ,  ^ 

~a  0.  :  AFLL u.  ---r 

FM's 

Kdi '.  srpai’.i'*'  vrtivt'V  r  "?  i-*- 

M  ye  eii*  jaVfj. 

-.r  tif'erv  froTi  rortraf  ■  '*»  «-■  jr*  m  i 
'••j  ra  tXuVpiiona.  or  Aj'  -p’ii  e  -"nv  'r 
curSidered  fur  d*v8id  d  tne  A  eS  ■  •  rr  •  .  *■ 
'.•r.ce  Jv:«';'r..r.at'...in  anvv  ni  •  p*-rrr  '  4? 
aw-«ri4et  s;on  by  Te  f 


./irer  *o-  !i>rv  r.».rx. tiered  T^e  dr*'!-'"?-, 
w..i  t»e  riaved  on  iii.r?  .Je'.n-.-n  t 
'erfi-.rTrance  r-.v'-jr>  eval.^i^upr  f.  j,  3 
iiT*’  !<>  It  .ive'v  k.'fvas  r.evd  •.>e4i 
d"  '.erv  8  a  p-ri  of 'ne 

.Av«‘! ''.u.lai  spei -f..  eia  ..o' .  r  *  'e 

-cer.'.f.ed  :n  r'Xer  prin  'i  a' 
so.ic.idUon 

Note- The  b.iiowTg  ■>:*  "rj;  wv'*' -  ii«  ■  » 

.".r.iirMph  v  'h-  .  "  i- 

:"''M8ions  1  >*e  m  ■'d  •  oe  a  ■ 

(rs'  ;''e-od  a.nc  AFLC  «• 

Tp.emeniation  *vi.i  Jeperid  -•  -.ri;  8'.>' -s 

and  i«  «3l  decis  uns  reiciruing  :rr 

sy^a'Q  4  ne-^/ii.^i'-d  !.8  V*  n.  ,j' 

J  VCU8S  '.n  Cur*e--I  1  ,,\l)  .v.  .rs  <j.  -  .  I 

tf-TTil  owafd  •*  T.PU'  J  vr  .ijiyr.s  r>r‘  >n  i 
wvnen  a^vard  is  !c  ’ra"  :ne  r '  >  e  • 
feror  Comments  regarding  hi/'fi  I'C'  .-'  s  »•'- 
requested  ) 

Opri'n  /  At  f’afngtvph  '0 

i.n  Award  wiinoui  Uiscussion  The 
(iovcrnmeni  nav  sccept  oirier  ’.‘•a-i 
lowest  offer  and  award  on  ir.e  paS'S  dl  .n.i.a’ 
offers  received  wrnoo'  discussions 
iFnd  of  Pro\  ision) 

Optx'fi  If  Ai*  v.jA  /A 

if;  .Award  w^th  discussion  If  me  offer 
seiecied  for  award  'S  not  ’he  lowest  pnre 
responsive  and  responsible  o'fer  wn  ren  or 
oral  discussions  and  soiiciuiion  oi  best  and 
final  offers  will  b«  umdurtM  As  ■ 
the  lechhiual  dcficvencies  to  be  sdd.-essed  to 
'he  offerors  in  the  competitive  range  wdl  be 
their  individual  VRS  quality  and  delivery 
rates  followed  by  a  request  for  best  ano  finql 
offers. 

■End  of  Pm\'5ioni 

Patsy  Conner. 

A  ■  F.->-r^  R‘‘i.  s.'#'  C'-  .  r* 

|FB  Uoc  y0-;v}h5  Filed  '-O'23-itO  6  45  am, 

•iicaiQ  coot  seva-et-at 
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PART  2itH  RELEASE  OP 

ACOUJSrT?0*MtEl>rCO 

INPORUATIOM 


;.y>b  1  9nrpr^ 

za6h  1  A-p^c«b»i\<T  »:«i  v  'rp** 

^h3  PoliCf 
JiiDh.4 

SaAMttr:  Public  i(n-isa 
|jMh.t  PirpoM. 

This  part  mU  forth  D«p*irUDer.t  of 
Defeme  (QoD)  p<M^  /or  the  raiease  of 
ar.qut*(tioa-r«iat«d  tofonnoiioft- 

|}Mia  l>|iplwN>tyH%oop> 

(a)  This  pari  appU**«  to  the  Office  of 
the  Secretary  of  Ctefeme  fOSD).  the 
Military  Depertnexiia.  the  ChainMiv 
Joint  Chiefs  of  Staff  ao4  fount  Staff 
ICICS).  the  Unified  and  Specified 
Cofflffiaodft.  end  *e  Defense  Agencies 
(heaMitar  lahutad  lo  coUectiveJy  aa 
DoO  Cottipooenta*). 
(bJthiaputieiasuPdpurmiAiil  lo 
aectkici  9/0.  of  Public  Laiw  lOlMSO.  which 
require*  tb*  Departaeflt  of  DefesM  to 
prescrt^  a  single  uniform  regulation  for 
djapesmetMii  oL  md  access  to. 
acquisition  information. 

|2M*a  Poiey. 

(aj  CenerW.  U  is  the  Depurtmaot  of 
Oefetwe's  poitey  to  meice  the  maxirmim 
ataout  of  uqusttioO'reUled 
mtomahctt  avaUnbie  to  tha  pobiic.  and 
to  rcspood  premptly  to  specific  requeate 
from  the  pubhK  for  such  ttifonMtion. 
except  Car  tha  iirfomatum  idaaufied  m 
paragraph  (b|  of  tdm  aectioo.  for  which 
release  la  feabidad. 

(b|  tofomatioa  for  Which  BeJoat*  m 
HestnOod  ^raation  uJer.bricd 
below  may  be  rtlaoeed  tmly  aa  aet  forth 
berehk 

[WBBimmSabftaio  StaoOarf 
/lugfiniaab  Tbia  lafiaihua  mmj  be 
reteaaad  aoty  ta  aoBBdaiiee  with  the 
appboaMa aWdeiT raqiihainaaii  Oboe 
tha  aadafeaey  Mpmcna  bm  been 
sattsfiad.  tm  iufoqaatto  aaoy  ba 


releuaed  unless  tl  fults  wiinm  one  of  '.bt- 
•  jtegcanes  described  in  the  foxlow'i.^g 
pjraeraphs,  in  wtnch  case  the  poj->cs 
aowemnig  release  of  mformation  witnir 
hr'se  cetegDrie  snail  be  folSowec 
Clotsif  eU  InfomaijOP-  {U  Any 
iniamuiliijo  or  material.  reearthtM  of  rs 
pni'Sical  form  or  characienstic*.  thuf  ^ 
•med  bv  prucuced  by  or  for  or  un.ler 
.**.«»  cor.tro!  of  ‘tr  Stales 

. .  I'rnmen*..  ant,  which,  fnr  «  r..  jo-ii 
^..•cuTiiy  p’jn^ises.  rnoei  be  pni-enied 
dqainet  unauihoried  dtsciinure  sno  >< 
so  desiOTdteri  .ir  muriceii  wi:h  thn 
..ppropnate  rlissificiition. 

;ii|  Releas**.  accees  and  po'Min 

•if  nids^ified  irma’  iin  s^HU  h** 
ihn.Mwh  exiitinjj  w-runfy  i-l.air!**  «  r 
♦ictordance  wirh  DoO  '■  [ViD 

ar.J  0‘  D  ?20rt  :-R  •  wh’ 
arc  impiementirq  (moiK'-i'iors 
sai'»^.ia'tljng  cia*eif»*<i  n'om'.at’f'n 
mlease.  access,  ano  dtsseminattcr  to 
t’ntte<l  States  amo  f'jtersn  rcmcerr.s 
(31  Cjctfxjctnr  Bid  cT  P-riX^r.l 
:  ‘'rtiaitort.  (i)  This  is  mfonna'iiin 
prepered  by  or  on  beharf  of  an  cffcror 
and  suormtted  to  the  Goeennrent  as  a 
part  of  or  in  s-sqTport  of  the  offeror  s  bid 
or  prroposal  to  enter  into  a  contract  with 
•he  Cov’emmenu  the  disdosuie  of  which 
would  r'ace  the  offeror  at  s  corap^tutivc 
oisadvantage  or  leopardnc  the  integrity 
.>r  the  suctessfui  oomplei/on  of  the 
proenremeDt.  Contractor  bid  or  proposal 
mforttianon  mcKides  cost  or  pnemg 
data,  profit  deta.  overhead  and  direct 
labor  rates,  and  manufacturing 
processes  and  techniques.  Contractor 
b,d  or  proposal  ’n/ormalion  does  not 
mclude  mformation  that  is  available  to 
(He  public. 

(iij  (A1  Seohd  Bids,  (f)  Prior  to  hid 
opeoM^  oo  release  or  diaciofure  of 
contractor  hid  information  ahaB  be 
made  to  anyone  other  than  those  who 
ere  invo/t'ed  in  the  evaiuabco  of  the 
bids  or  to  other  individuala  authorized 
by  Ibe  Head  of  the  DoD  CofflponcnL  or 
his  or  her  designee. 

(r)  After  coniraa  award,  contractor 
bid  loJotmalioD  ny  be  reiesaed  or 
disclosed  by  tboae  authorued  by  the 
Head  of  the  DoD  Comp«»ent  or  hui  or 
her  designee,  lo  make  such  releaae  or 
dwcloour*.  J  the  lofocmouon  to  be 
released  or  disekraad  la  not  aubiect  to  a 
raotnctive  legend  authorized  by  Federal 
AcqeMilHM)  Regulation  fFAR)  S^5-t2 
or  release  la  not  oiherwiae  restricted  hy 
law. 


» Ca^  — »  bs  ■wsw  W  w  wt  fcws  ** 

TwOwssI  liMfwMMS  Ssrwsiw  sas  FNfW 
lti>ysi  IUbA  SaruisfiWd.  VA  ZZtn. 

■  Csows  war  W  jWswid  t<  am  frow  tb« 
Covfffwm  Awsna  OtRos  ATT?e  SuawinrsA-^^ 

»«wtiiwinw»w»iw>  aiiiniav 
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(J)  .\egoiiaiitd  Procti/wmeaU.  Pnor  tA 
contract  AwaitL  no  rv^MM  or  di^kMuro 
of  contractor  |kro{io««i  tn/amouoci  rhall 
b«  aodo  to  anyoM  otbci  liion  those  who 
arr  jivolved  in  the  evetuauon  of  Uto 
p'cporals  or  the  source  eclectioa  or  to 
o;).er  mdivwiueU  euikionxed  by  the 
Mt>ad  of  the  OuO  Compooeal.  or  hie  or 
her  designee.  OoD  Coei|»ooenie  eheil 
«<iopt  pruceduree  la  accordeiue  auh 
F.\R  13  413  to  protect  against  release  or 
disciokure  of  contractor  prcpoul 
.nformatioa.  After  contract  a%b4rd, 
cenirector  proposal  iaforvtetioa  tnay  be 
rvleaaed  or  diMtoaed  by  those 
suthonied  by  the  Heed  of  the  OoO 
Component,  or  hit  or  her  des^.ee.  to 
Tiake  SLCh  release  or  disdotnre.  if  the 
mformeiion  to  be  released  or  disclosed 
II  MM  sobied  to  a  reetrtctive  legend 
authorized  by  F.\R  1S.509  or  FAR 
52.2th-U  or  re^sesc  is  ool  otherwise 
restricted  by  lew 

(4)  Suurct  ScJecLcii  InforniOLOfi. 

|i]  7^:1  is  inJomiat:on  prepared  or 
developed  'or  use  by  the  Govemnent  tn 
connection  with  the  selection  of  a  bid  or 
proposal  for  he  sward  of  s  concrscL 
Only  tho  folkueiag  mformatiaa. 

oapwa  or  axtncta  therooC  is 
soitfca  selachoa  aiaraatioai 
lA)  Fid  pnces  lubaiuad  ia  csspotue 
to  a  Covemmeat  solicitatioo  for  sealed 
bida  or  lists  of  aiab  bid  pricas 
fappbcable  pnor  to  bid  openini  oalyh 
Pwpoeed  cools  or  prioos  esbokitted 
m  roipaaos  to  •  Gavsmeid  soltcitstfop 
pnor  Bi  award  o(  the  oootract.  a  list  of 
praposed  caan  or  pricao; 

(C)  SoMco  sslociion  plaoc 
CDt  Teobnical  ovalaatioe  plans; 

(E)  TodMcal  osaKMdoos  of 
coiBptUQR  prill  imh. 

(FI  Cool  at  pnea  evaWalaoAs  of 
ooapo4ifl|  pNposofi; 

(G)  Coapoiit^  rao«o  doMuMoao; 

(H)  EMkhipa  sf  conkpaMoes; 

ni  Tho  reports  and  evifiiaciofla  or 
sotirea  saiactsoa  boards,  adviaoiy 
couBcUik  or  tha  sourca  salecdos 
eutbortty  (SSA);  and 

(I)  Any  other  mformation  which; 

(i)  (f  disdoaed  wosid  piva  an  oFeror 
e  coarpstWee  advantage  or  leopardtre 
the  toteyity  or  SQccasehd  eomptehos  of 
the  procureasent  and 
fi)  b  oaritad  with  the  legend  *^urce 
Selection  btformadon.'* 

(it)  Ae/eosa  of  or  .Access  to  Source 
Se/tction  Information  (SSU — (  ^  ccers 

to  SSI  The  SSA  (inchiding  the 
coniractins  officer  when  ^e  contracoog 
officer  ts  the  SSA|  shall  restrict  access 
to  source  selectioa  mfonnatioa  to  only 
those  Covcramairt  enployaes  directly 
involved  hi  die  sowce  selaction  process 
or  to  fboae  mdhddaalt  who  heve  been 
eothortsad  by  the  Head  of  the  DoD 
Component,  or  his  or  her  dasignes.  to 


have  w^rss  w  such  informauon.  U  ihe 
contracting  oiTicer  or  tha  SSA  have  not 
been  eppointeri  the  Head  of  tha  DoO 
CompooefU,  or  his  or  her  designea.  sheii 
assure  access  to  such  uiformatson  is 
properly  restrcied  Employees 
supenising  or  managing  employees 
directly  mvohred  m  the  soarce  selection 
process  are  not  themselves  by  virtue  of 
their  posinons  directly  mvolved  m  the 
source  selection  process. 

IB)  Ae/eoee  ofSSJ.^U  Pnor  to 
Contract  Award.  Source  sefect-on 
nfaniMnofi  ehefl  not  be  released  pnor 
to  conirect  award  unless  the  Head  of  the 
PoO  Gsmponer.t.  or  his  or  her  desisnee. 
determines  that  release  is  in  ’te  public 
interest  and  would  not  KOpard-t*  the 
integrty  or  succesiful  compietoon  of  the 
procurement  The  informaiioo  'o  be 
released  shall  only  be  releesed  by  the 
contracting  officer.  The  contracting 
officer  shad  make  release  in  e  manner 
'..bat  doea  net  provide  soy  potecual 
u^eror  witii  a  compettuve  advantage. 

(r)  dfter  Cantroct  .Awc.-tf.  The  need  to 
protect  source  aelecuop  informatioo 
gereraily  ■n/i*  with  coPtracl  ewartl  The 
cootractug  o^er  may  release,  or 
euthonze  the  release  of.  «ay  source 
aelectioo  mforvisboQ  rgUted  (o  that 
contract  awsid  except  Source  selection 
infotOMtioa  speciflceily  developed  or 
prepered  for  use  with  mare  then  one 
solidtatuui  wImq  there  is  a  continuing 
need  to  protect  that  informotion;  unlees 
otherwise  permitted  by  lew.  source 
selection  information  conuining 
coiTtnetor  data  ot  extracts  tbenof 
which  are  protected  by  law.  Infonnstioa 
which  woiM  leiael  the  relative  ments 
or  techmeel  standlag  of  the  coopetirors 
or  the  cvataafioii  eoartng:  and  any  pra- 
dedtioBal  or  other  infermatlaD  not 
•ubiect  to  releeaa  under  the  freedom  of 
Infnrwiiia  hX  Debriaftags  to 
unsuccaadtd  oflarars  duiU  ba  ceaducted 
in  accordaaoe  with  FAR  ULKXO  and 
Defense  Federal  Accpiisitiott  Xegubtion 
Supptaractf  (OFARSI  »S.l«a(a|-. 

(5)  Planning.  Progromtnmg.  end 
Bud^tary  tafoanadam.  (f)  Ptavmig. 
Progreauning.  end  But^Usg  System 
(PPBS)  docuiacats  end  supporting  date 
bssee  era  not  to  bf  diaciooad  oataide  the 
Oepsrtmenl  of  DeCmaa  (XM?)  end  other 
govsrnauuiUi  egeadss  dlreedy  tavolved 
ia  the  drienee  ptamung  aod  resovea 
sUocetioo  proeeaa  (a.g.,  the  Office  of 
Managmnent  and  Bw^t).  PF6S  papers 
end  associated  data  set  forth  the  details 
of  proposed  programs  end  pians.  Access 
to  this  metenai  by  thoae  not  directly 
uivoived  in  the  PFBS  procesa 
undemmias  the  confldedtieUty 
oecaasary  for  tha  Sccratarr  Deputy 
Sacretaiy  to  obtain  candid  advice  oo 
coBtaat  of  the  defcnsa  program.  Abo. 
aceasa  to  PFR  InfoncadoR  by  private 


finra  seeking  coatrects  with  the 
Department  may  pom  ethical.  e\«tt 
cnminal  probletna  for  those  mvoired 
and  radoce  criective  coopeiitiaa  m  dw 
contract  awnrds  proeeaa 

*utf  A|  Requests  for  exceptvxw  to  tiue 
'.imttanoB  may  be  granted  on  a  case-by¬ 
case  basu  to  meet  compelling  needs, 
alter  coordinatioo  with  the  C^ice  of 
General  Counsel-  by  the  Head  of  the 
OSD  office  responsible  for  the  PTBS 
ph..se  to  which  the  document  or  data 
base  pertamr.  the  Under  Seovtary  of 
Defv^nse  (T\>licy)  for  the  planning  phese; 
the  Aaeistam  Secretary  of  Defense 

Anelyais  end  Evcbiahonl  (or 
programming;  *nd  the  Comptisifler.  DnD 
f.:r  bjdfet-ng  A  list  of  the  coirent  maior 
docttmenrs  and  data  bases  for  each 
rrns  phase  is  in  paragraph  (BllS'fniiCl 
<f  '.his  se'-tioiv  all  erher  ffi^S  c-itena’s 
ste  also  controlled  under  this  pc:;r\- 
'B)  Di9..losu.*e  of  PPBS  inforrsaaca  ui 
Congress  and  die  CeneraJ  Accouniing 
OfTica  (CAO]  is  covered  by  ■tatu'.e  a^ 
•jfher  procedures. 

IC)  Maior  PF6S  Documents  and  Quta 
Bases  by  F%aee. 

Ptanm.'tg  Phase 

(;)  Defense  PUnnuig  Caidence. 
Programming  Pbose 

FacaJ  Gmdance  (when  separate 
frm  Defense  Planning  Goidancek 
t  J)  Pyugraip  Obiecnve  Memoranda 
(POMk 

(4)  POM  Defetme  Ptegrem  (CbriDcrly 
FYDP)  doenmento  {TOM  Defense 
Program.  Koairemetit  Annex.  ROTiE 
Annex); 

(51  Program  Review  Prepoeala: 

(6)  Issue  Rspero  (aka.  Maler  toaue 
Papers.  Tier  B  Iseoe  Papevsi  Ower 
Bne^k 

\7)  Proposed  Military  Deparjnexl 
program  Reduebons  (or  Program 
Offsets^ 

(5)  Tentative  Usoe  Decisioo 
Memoranda; 

(9)  Program  Dacuioo  Memoranda; 
Budgeting  Phase 

II0\  Defense  Program  (formerly  FYDP) 
docufcenis  for  September  end 
Presidenri  Budget  Estimate  submissions 
including  Defease  Pro^em  Procurement. 
RDTftE  and  Coastrocuon  Aanexaa; 

(1/)  Oasaified  P>1.  R>1  and  C-U 
i.V)  Program  Budget  Oiecmions/ 
Defense  MaoegemeDt  Review  Decisions. 

iJ3)  Reporla  Generated  by  '.he 
Automat^  Budget  Review  System 
iBRSk 

(;4|  DO  Form  1414  Baae  for 
Programming; 

(75)  DD  Form  1419  Report  of 
Progrema; 
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(.’^*1  Contract  Award  Reports. 

I !  1  Congressaonal  Data  Sheets 
Contractor  request*  for 
information  contained  in  the  Nahonai 
M.iitary  Straieay  Document  (including 
annexes)  and  me  Chairman's  Prograra 
Assessment  Document  (including 
annexes  and  comments)  shall  be 
forwarded  to  the  C]CS  who  shall 
Jf  •errnr.e  on  a  case-by  case  basis  what 
i.-fcrmaticn,  if  any.  is  .*eifasdljie  to  the 
contractor. 

(6)  Documents  That  Oiadose  the 
Govemmeni'a  Negotiating  Positioa. 
Document*  that  would  disclose  the 
government  *  negotiatir.g  piosition  (such 
as  pre-negotiation  buimeas  clearances 
snd  positions  and  government  cost 
estimates)  or  would  adversely  impact 
the  govemmfni  negohati-^g  strategy 
shall  not  be  released. 

C)  Orafli  and  Working  Papers  Drafts 
and  working  papers  that  would 
otherwise  b«  releasable  under 
paragraph  2MhJ(a)  shall  not  be 
released  where  their  release  would 
inhibit  the  development  of  agency 
posittona.  leopanliae  the  free  exchange 
of  information  that  ia  part  of  the 
deliberative  process,  or  compromise  the 
dectsion-making  process. 

Id  Freedom  of  hformcuon  Art 
Where  a  request  for  information,  the 
release  of  which  is  restricted  under 
paragnph  28StL^)  is  made  under  the 
Freedom  of  Information  Act  the  request 
shall  be  forwarded  to  the  appropnate 
official  for  disposition  in  accordance 
with  DoO  S40CL7>lt*  Requests  for 
contractor  bid  or  propos^  information 
pursoast  to  the  Frssirtiiai  of  Information 
ActshaUbasabjecitosubparagrapfa  S- 
207  e.  of  DoO  MaQJ--R.  which  requiree 
notice  to  •  eow^Dcitad  Sutea 
Covemniaal  aoerca^f  a  record. 

|tMK4  IlMennstottoe. 

(a)  The  Under  Secretary  of  Defense 
(.Acquisition)  shall  be  responsible  for 
estabbshing  unifom  poUdea  tnJ 
procedures  for  the  release  of 
acquisition -related  infonnation. 

(b)  The  Under  Secretary  of  Defense 
(Policy).  .Assistant  Secretary  of  Defense 
(Program  Analysis  and  Evaluation)  and 
Comptroller.  DoO  are  responsible  for 
adjudicating  requests  for  access  to 
Planning.  Programming  mod  Budgeting 
information  pertaining  to  their 
respective  phases  of  ie  PPB  system. 

(d  The  Head  of  each  OoO  Component 
shaU  assure  that  procedures  for  the 
release  of  acquisition-related 
information  ara  consistent  with  the 
policy  contaiaad  in  this  Directive  and 
shall  not  impose  any  additiAnal 
restrictiona  on  r^ew  of  auch 


«  Sm  loeaww  1 1S  I  MMbK^Xit; 


i.'tformaiion  These  procedures  shall 
snec:hcadv  identify  the  individuals 
duthorztd  to  release  ■»nd  transm.t 
acquisition-related  inforrration. 

D..*ed  (a'yS  !'»0 
L.M-  Bjauffl. 

■t  OSO L.a:sor 

O'* .  f  Dfpcrt.-rtnt  o*  Dt'f  ise 

(fTt  Dor.  9D-1&3IS  r.:ed  r-ll-«x  S-4S  Sfrj 

SMo.  MO  coot 
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